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Noruixs, Sir, can more forcibly 
evince the importance of the ſubject of 
the following Treatiſe, than that it once 
engaged the powers of your mind. A 
grateful Public admired the penetration 
judgment and cloquence, with which 
you warned them of the baneful effects 
of Usury and Ax NUITIEs, and a ſympa- 
thizing Parliament inſtantly took the cure 
in hand. The immoveable firmneſs of 
your opinions for the welfare of your 
country enſures me your countenance 
in my humble efforts to promote it. I 
commit them therefore with confidence 
to the Public under the zgis of your 


protection. 
FRANCIS PLOWDEN. 


ESSEX-STREET, | 
Dec. 1796. 
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Tur ſubject of the following ſheets affects 


ſo many perſons of various deſcriptions, 


Reaſons of 
the publicas 
tion, 


that no apology is requiſite for introducing 


it to the notice of the public. A free and 
extenſive circulation of property neceſſarily 
creates advantages to the poſſeſſors of it, that 
fluctuate and vary with the loſſes, wants, 
and diſtreſſes, of thoſe who poſſeſs it not. 
In the imperfect ſtate of corrupt man- 
kind, it is beyond the power of legiſlators 
to direct or control the feelings of indivi- 
duals in ſuch a manner, as to puniſh the 
mere omiſſions of acts of philanthropy. 


Something however of this nature has been 


attempted by our legiſlature in prohibiting 
what it calls Cy; which it has declared 
or made an offence of ſo deep an hue as to 
have engaged the prepoſſeſſions of moſt men, 
1 and 


Difficulty of 
handling the 
ſabiectuith- 


IN TR ODUCTION. 


and directed the paſſions of many againſt { if, 
Where on one hand a numerous claſs 
either through misfortune or folly have 
been brought to the painful neceſſity of 
railing money upon hard terms, and on 
the other hand a ſmall number of men 
reap profit and advantage from the difaſtrous 
circumſtances of their fellow-creatures, it 
will be hardly poſſible to treat the ſubject 
at all without diſpleaſing or offending either 
one ſet or the other, For a ſubje& pro- 
ductive of ſuch deſperate effects will be 
rarely viewed, but through the medium of 
extreme prejudice, It is unqusſtionable, 
that the law of England as founded in the 
law of nature ever has diſccuntenanced, re- 
preſſed and puniſhed every ſpecies of hard- 
fhip oppreſſion and extortion in money 
tranſactions: but it is ſcarcely warrantable 
to aſſert, that theſe offences can be fairly 
compreſled into the frequently uttered, but 
teldom thoroughly underſtood term of U/ary. 
That all diſtreſſed men hold Ct in abhor- 
rence may be readily. granted: that many 
opulent men cry down in public, what they 
practiſe and ſupport in private may be eaſily 
proved. And were the legiſlature to call 
3 | for 
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for declarations of truſt upon all ſums of 
money now actually lent out upon hard 


and oppreſſive, if not v/urious terms, they 
would develop many additional and power- 
ful motives for bringing the ſubject under 


the eye of the public“. 

It would be cenfurable, in defiance of the 
moſt formal acts of the legiſlature, to pre- 
ſume to reprobate the reſtraints raiſed by 
the laws againſt all exorbitancy of demand 
in pecuniary loans and advancements. As 
therefore I confine myſelf to the mere queſ- 
tion, where theſe reſtraints begin and where 
they end: in other words, What is and what 
z5 not Uſury, J conſequently ſuppreſs many 
obſervations, which forcibly affected my 


am much encouraged in my purſuit of this object by 
reflecting, that it once engaged the molt brilliant talents of 
the Engliſh bar. Mr, Erſkine in 1776 publiſhed his reflec- 
tions on gaming annuities and uſurious contracts. His pene- 
tration diſcovered the extent of the evil, and his truly public 
ſpirit broke forth into that admirable flame of eloquence, in 
which he warned his countrymen againſt it.“ A gameſter,” 
(ſays he p. 14.) © without his Jew is this lamp without oil, this 
** ſhip without water. If the money could not be had in the in- 
* ſtant by the ſale of annuities, or by uſurious contracts, the 
* fit would go off, reaſon would return: and little miſchief is 
* done, where the preſent is only loſt, and the future remains 
* unanticipated,” 2 


B 2 mind 


Scheme of 
the work. 
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Mr. Fee. mind in reading the ingenious Mr. Bentham's 
tham's De- 


Uk,” Defence of Uſury *. The ſubſtratum of his 
reaſoning upon the ſubject is the aſſumed 
right of man to diſpoſe, as he pleaſes, of 
his own property. It appears moreover a 
ſpeclous argument, that no man is compella- 
ble to lend his money: and no one will 
apply for it, but he, who wants it : the bor- 
rower therefore receives a beneſit, not an 
injury, who by the loan procures a ſupply 
in his moſt. urgent neceſlities. In civilized 
ſocicty this reaſoning appears too broad *. 

Property the. - Fro erty of every denomination in it's ori- 

duc te. gin and in all it's proximate and remote 
effects is emphatically the creature of the 


ſovereign power. The ſole duty of the civil 


magiſtrate is the ſuperintendance of the peace 
and welfare of that community, which de- 
legated to him his power and truſt. Where- 
ll ever the diſpoſition of property can affe& 
I the peace and welfare cf the community, 


| Defence of Uſury, ſhewing the impolich of the preſent 
vi | legal reſtraints on the terms of pecuniary bargains, &c. by 

I Jeremy Bentham of Lincoln's Inn, Eſq. | 
| * By this I mean permanent and circulating property: and 
| not ſuch as perhaps might have been acquired in a late of na- 
| ture by actual occupancy and mere manual induſtry or labour. 


thcre 
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there all claims and rights of individuals 
upon that property yield to the tranſcendent 
right of the civil magiſtrate to model and 
diſpoſe of it for the good of the community 
in that manner, which to him ſhall appear 
moſt expedient. Upon theſe principles are 
formed all laws, which affect the diſ- 


alienation or loan. It is becauſe property 
is eſſentially the creature of the ſupreme 
civil power, that no individual in any ſtate 
can acquire it, but by virtue of the laws of 
that ſtate, to which he is ſubject, alienate it 
but in the manner and to the perſons and 


under the conditions, which the laws of the 


ſtate allow of, or lend it but upon the terms, 
which they preſcribe. 5 

With reference to the general abſtracted 
import of the term U/ury in the Engliſh law, 
I readily accord with the learned defender of 
U/ury, that in the original and known accept- 
ation of the word,. U/ury is not of itſelf im- 


moral or ſinful (I ſpeak not of oppreſſion or 


extortion) ; that is, it neither counteraQs the 
law of nature, nor is it prohibited by the re- 
vealed law of chriſtianity, Independently 
therefore of any municipal reſtraining law, 
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poſition of property by way of acquiſition - 


Uſury not 
in itſelf fige 
ful. 


- — — — 
— = * — 
— — — — — - _ — 
= 2 - 12 2 — — — _ — 
— — — - - - — _ - 


— 


I 
— — - 


cial right is preciſely ſuch, as the ſovereign 


free. It follows then as a corollary, that 
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it is unqueſtionably true, that every indivi- 
dual poſſeſſing money is at full liberty to 
make what advantage he can of it without 
injuring his neighbour. This general ſo— 


civil power can at all times control. For 
if Uſury, or the taking of any advantage or 
profit for the loan or forbearance of money 
militated againſt the law of nature or chriſ- 
tian revelation, the legiſlative power of any 
ſtate could not add to the conſcientious im- 
morality of committing what, in that caſe 
would be the crime, whatever penal reſtric- 
tions and puniſhments they might impoſe 
upon the delinquent. But the moſt infa- 
tuated devotee to the civil porver has never 
even pretended to allow it the righr of 
ſanctioning in any degree an act, which 
even obliquely claſhes with the laws of na- 
ture and grace. It 1s undeniable, that the 
ſovereign civil power can only exerciſe it's 
control over thoſe acts of man, in the per- 
formance of which the laws of nature and 
the goſpel have left him indifferent and 


the ſupreme civil power of each ſtate can 
alone regulate and fix the poſſeſſion value 
ſecurity 
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ſecurity loan tranfer and circulation of 
money throughout it's juriſdiction. 

It rarely happens, that a lender of money 
openly takes more than the legal intereſt 
upon the loan, Many however have been 
the devices of Uſurers to evade the force and 


effeQs of the laws againſt Ulury ; and theſe 


it will be requiſite to look into. But the traf- 
fic of buying and ſelling annuities is fo fa- 
tally prevalent, that there are few landed 
eſtates now under ſettlement in this country, 
which are not liable to ſome ſuch incum- 
brance. Now the raiſing of money by the ſale 
of annuities for the lives of the grantors is a 
ſpecies of loan or accommodation of money 
bringing to the lender, or to him who ad- 
vances the money, a much larger profit, 
than 5 per cent. which he is allowed by 
law to make of it; and Mr, Erſkine 
therefore juſtly calls them (p. 24.) Evaſions 
of the Statute of Uſury. But“ Annuities,” 
continues he (p. 26.) “ for the life of the 
& ſeller, which are far the more common, 
* and for which ſeldom more than ſix years 
* purchaſe is given, cannot be defended on 
* any principle of public utility or ſocial 
of „ advan- 


Fatal preva- 
lence of the 
trattic of avs 
nulues. 
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ad vantage: and common ſenſe will in- 
form the moſt ſimple apprebenſion, that 
every contract, which cannot reſt itſelf 
on one or other of theſe principles, muſt 4 
* be diſhoneſt unjuſt and deſtructive of 
„ the ſpirit of every human intercourſe, 
which is general and reciprocal benefits,” 
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againſt 
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Nature of 
Ulury. 


operate upon mind and conſcience. 
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thropy—Whetber the Borroter de Particep; i 
Criminis — Nætuſe of Property in general — 9 
Dijference of the Spiritual and Temporal Power, J 1 
— True Senſe of the Uſury ſpoken of by m:jt of 
the Fathers. bs 


SUCH have at all times been the general pre. 
poſſeſſions againſt Uſury and Uſuress, that it is 
ſcarcely poſſible to ſpeak temperately upon the 5 4 
ſubject without giving ſcandal or offence to a | N 
large portion of mankind. If we form our 
opinion of Uſury upon the general doctrine of 43 
divines, or the rigorous ſeverity with which 
legiſlators have generally puniſhed the Uſurer, 
we ſhall neceſſarily place it at the head of the 4 
fouleſt table of offences againſt God and man. 
Uſury has almoſt in every age and every civi- 
lized country been the invariable theme of 
cenſure to the moraliſt, of perſecution to the 
ſtateſman, of eternal reprobation to the divine. 
The inveſtigation of it's nature and effects 
muſt therefore be proportionably candid and 
unbiaſſed, as the ſentiments and feelings of 
mankind have by prevention been worked up 
to the execration of it's turpitude, by a combi- 
nation of all the means, which moſt n 1 


The original and moſt extenſive import of 
the word Uſury means the letting out or lend- 


ing of one's * to others for hire gain 
profit 


ON USURY, - 


profit or reward : under this ſenſe or accepta- 
tion of the term were the ideas of Uſury con- 
ceived, which have been entertained and hand- 
ed down in ſucceſſion from the earlieſt periods 
of chriſtianity to the preſent century. The 


. 7 chriſtian horror of the crime of Uſury evidently 


appears to have been engrafted upon the ſtock 
of the Moſaic prohibition. Of the ſurpriſing 


bearing of this prolific ſcion from theological 


culture, I ſhall- ſpeak more explicitly hereafter, 
The law of Moſes was a compound of /piritual 


and civil government, which rendered many 


of it's injunctions inapplicable to or inexpedient 
and miſchievous in any other ſtate, where the 
ſame alliance between church and ſtate did not 
exiſt, The Moſaic ſyſtem was not framed for 
perpetuity like that of Chriſtianity. The whole 
had been fulfilled and was put an end to, when 
our divine Redeemer expired upon the croſs. 
From that time no part of the Jewiſh law, 
which was not obligatory upon all mankind be- 
fore it was delivered to Moſes, continued to be 
binding on the conſcience of any human indi- 
vidual ; unleſs perhaps upon ſuch of the Jewiſh 
nation, as continued that civil form of govern- 
ment, to which the Moſaic rites ceremonies and 
ordinances were adapted. 

There has been ſome, though not very gene- 


& 73} difference between the ſchoolmen about 


that 


Ik 
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were ſubject to the laws of Moſes, 
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that Uſury, which was prohibited by the law 
of Moſes. In Deut. xxiii. 19. 20. God ex- 
preſsly forbids his people, to lend money, vic- 
tuals, or ahy thing elfe to their Fewrſh brethren 
upon Uſury, though he allow them to make 
ſuch loans to ſtrangers: but enjoins them to 
lend to their brethren whatever they want with- 
out Uſury, i. e. without. any profit gain or re- 
ward. (Exog. il. 25, He forewarns the 
Jews, When they lend money to any poor, that 
dwelk amongſt them, not to be hard upon them 
as Sttortioners nor oppreſs them with Uſury. 
And again (Lev. xxv. 36. 37.) he expreſsly 
prohibits Uſury for money or any encreaſe for 
victuals: he commands his people not to take 
more, than they gave. It appears then to have 
always been the more common opinion, that the 
Jewiſh law permitted no degree of Uſury what- 
ſoever amongſt their countrymen or fellow citi- 


zens: that it was ſinful in any Jew to take even 


the moſt moderate Intereſt for the money he 
lent to another Jew, The diſtinction therefore, 
which probably exiſts in the mind of moſt En- 
gliſhmen at this day, between lawful and un- 
lawful Intereſt (or Uſury) from it's rate could 
not have exiſted amongſt the Jews, whilſt they 
On the 


other hand they had a diſtinction between law- 
ful and uniawtul Uſury wholly unknown to us; 
that 
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that is, of Intereſt or Uſury ariſing out of a loan 
to an alien, which would not have ariſen out of 
2 loan co a native. They were not ſtinted by law 
to any particular rate of the Igtereſt, which they 

were allowed to take from the ahen, We, who 
are by law allowed to take a certain rate of In- 
= tereſt or Uſury, cannot exceed it any more in 


- win « 
1» -R "> 
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= negociating with the alien, than with our native 


countryman. A mere loan then at Intereſt or 
upon Uſury appears not from it's nature cri- 
minal or ſinful before God. The act becomes 
lawful or unlawful only by the poſitive inſtitu- 


tion of particular municipal laws. W hat is of 


it's own nature ſinful or unjuſt the civil magi- 


X ſtrate can neither palliate nor ſanction. Acts of 


injuſtice and fin change not their nature, but 
only the degree of guilt by the plus or the minus. 
To whatever exceſs they run, they retain their 
eſſential quality of fin and guilt. The robbery 
of one ſhilling or of a thouſand pounds is the 
ſame ſpecies of injuſtice to my neighbour and 
offence to God : it equally requires atonement 
by reſtitution to my neighbour and repentance 
to the Almighty. So ſaid the moſt inveterate 
enemy of Uſury, Dr. Wilſon * : © There is no 


A Difcourſe upon Uſurie by waie of dialogue, by 
Thomas Wilſon, D. C. L. &c. 1584. ; 


mean in this vice, more than there is in mur- 
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tors. 
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& der theſt or whoredom. And therefore | ſay 
© and maintaine it conſtantlie that all lending 
& in reſpect of time, for anie gaine, be it ever 
« ſo little is Uſurie, and ſo wickedneſſe before 
God and man and a damnable deed in itſelf.” 

It may at firſt appear irrelevant to the dtſcuſ- 
ſion of a point of Engliſh law, to take under 
our conſideration the opinions and ſentiments 
of other writers, than thoſe upon the laws of 
England: but when we reflect, that our com- 
mon law, which 1s nothing elſe, than immemo- 
rial uſage, muſt from its nature have originated 
from the commonly-received opinions ſentiments 
and even prejudices of our anceſtors, it may not 
be deemed foreign from our purpoſe to trace to 
it's ſource the general prepoſſeſſion of mankind 
againſt Uſury ; by which we ſhall account for the 
common and /ta!ute laws of England concerning 
it. I ſhall not attempt to notice the extravagant 
conceits of thoſe, who have argued againſt the 
moral lawfulneſs of Uſury from the natural 
ſterility of money, which has not been gifted by 


the God of nature with genitive or procreative 


faculties, Many other eccentricities equally 
wild and abſurd have ſurcharged the heavy folios 
of civiltan.canonical and theological writers upon 
Ulſury. As however for many centuries the whole 
chriſtian world was in a manner influenced and 
direQed by the clergy, who had monopolized all 

learning 
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learning within their own body“, it was natural 
that general ſubmiſſion ſhould be paid by the 
ignorant to the opinions propagated by the 
learned. It may then be truly ſaid, until the 
preſent century, to have been the communis ofi- 
nio theologorum, that every ſpecies of Uſury is 
palpably unjuſt in it's nature and a grievous of- 
fence againſt the law of God and man, quod 
plane tniquum eft et grave peccatum contra jus 


Theological 
Cenſure cf 


Utury. 


humanum et divinum. The definition of Uſury, 


from which this damnatory ſentence is deduced, 
goes to every poſſible profit or advantage made 
by a loan. Z# lucrum immediate prov. niens ex 
mutuo, In the like ſpirit and under the like 
impreſſion has Uſury, down to the days of Eliza- 
beth, been always treated by parliament as a 
horrible vice and as fin and deteſtable to God. 
Now it is evident that no human legiſlature 
whatever can in any degree countenance ſanction 
or authorize, that which has the nature of fin- 
and is of courſe deteſtable to God. 


1 I read with indignation the bitter inveRives of ſame 
modern authors againſt the monks and clergy of paſt ages. 
Every lover and promoter of learning, ſhould be loud in ex- 
preſſiug his grateful admiration of that body of men, to 
whoſe induſtry and labours we owe the tranſmiſſion of many 
grounds of that knowledge and ſcience, which we now 
poſſeſs, 

* Theol. Moral. La Croix. Tom, III. L. iii. Par. 2. De Uſura, 

5 Ibidem. 
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It is obvious that where opinions are ſo rigo- 
rouſly ſevere in the condemnation of a practice, 
which univerſally prevails with all ranks and de- 
ſcriptions of perſons, from the heedleſs latitu- 
dinarian to the ſtricteſt moraliſt, the ſubject calls 
for ſtrong eclairciſſement. Who againſt the 
univerſal practice of every civilized nation, will 
condemn the receiver of any profit or advan- 
tage for giving time of payment of a borrib/e 
vice and fin contra jus humanum et divinum ? for 
according to that doctrine; ſuch receipt conſti- 
tutes the crime of Uſury. No ſubje& within the 
ſcope of ethics ever diſplayed fo glaring a diſcre- 
pancy of theory and practice as Uſury. This 
eſcaped not the obſervation of the thoughttul 
La Bruyere'. y a depuis long-temps dans le 
monde une maniere de faire valoir ſon bien, qui 
continue toujours d'&re pratiquie par d'honnttes 
gers, et d'etre condamnee par d'habiles dic- 
« 7eurs,” He might perhaps without oftending 
truth have united the practice of the honeſt man 
and the condemnation of the learned doctor in 
the ſame individual. The alternate inference 
however is truly ſerious. Fither the error is 
taught by learned divines, or injuſtice is prac- 
tiſed by honeſt men. Highly beneficial will it 
be for ſociety to remove the indeciſion upon ſo 
important a ſubject, that puts in hazard the ſal- 
vation or the fortune of ſo many. My view is 
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to aſcertain the nature of that Uſury, which 
was the real object of the cenſures and invec- 
tives of the firlt fathers of the church and of 
ſome more modern divines: and to ſhew that 
an inconſiderate, though zealouſly intended ex- 
tenſion of the word Uſury has been productive 
of this melancholy variance between the uſage 
and doctrines of the moſt ſerious and reſpectable 
part of chriſtianity. It was a conſtant complaint 
of all the moſt violent declaimers againſt Uſury, 
that when the diſtemper was ſuppoſed ro be at 
it's acme, the prevalence of the ulage wore 
off in a great meaſure the turpirude and foul- 
neſs of the crime. To prove which Dr. Wil- 
fon * quotes what Seneca ſaid (de benef. I. 3.) 
Pudorem rei lailit multitudo peccantiu n et deſinit efje 
leco peccati commune malefactum. Et alibi: Cœ- 
fare publica jura peccatis et cœpit licitum eſſe 
quod pu'licum et. Generality of practice is no 
juſtification of the rectitude of an uſage : but 
it is ſo ſtrong a preſumption in favour of it, as 
to impoſe a molt ſerious duty upon thoſe, who 
undertake the diſcuſſion of the uſage, not hal- 


tily to condemn it as immoral or ſinful either in 
it's nature or tendency. 


There is ſomething ſo awful in the appeal to 


ſcriptural authority, that no caution and reve- 
rence can be to2 great either in adducing or re- 


wut. of Uſurie, 152. 
0 jecting 
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jecting it. For amongſt Chriſtians this can be 
attempted upon no other ground, than that of 
it's inapplicability to the ſubject. The law of Mo- 
ſes certainly contained a prohibition to the Jews 
to lend upon Uſury or at Intereſt to one another, 
and expreſsly allowed them to take Intereſt or 
Uſury from a ſtranger. This difference between 
the Jew and the Gentile affords internal evi- 
dence, that the prohibition was not a law of in- 
diſpenſible and univerſal moral obligation. If 
it had been ſo, it would have obliged all man- 
kind as well as the Jews. Now if the taking of 
Uſury were abſolutely againſt any of the com- 
mandments or thoſe moral precepts, which pre- 
exiſted and ſurvived the Moſaic legiſlation, it 
mult be againſt the law of nature, which God 
has implanted in the breaſt of every rational 
creature, and which may be therefore known 
by the mere light of reaſon. * For when the 
Gentiles, which have not the law do by nature the 
things contained in the law, theſe having not the 
law are a law unto themſelves; who ſhew the 
work of the law written in their hearts. If the 
taking of Intereſt or Uſury upon a loan were of 
itſelf evil and prohibited gria malum in /e ; it 
could not have ever been.allowed of under any 
circumſtances whatſoever. It appears there- 
fore evident, that the ſtrangers, to whom God 


" Rom. ii. 14. 15. 


permitted 
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permitted loans to be made on Uſury, were ge- yarTr. 
nerally all perſons, with whom the Jews could , 3 
have any intercourſe or commerce for their mu- 

tual advantage; and not as Sir Edward Coke ob- 

ſerves, becauſ? it was a mean either to exterminate 

or depauperate them, as they ſhould not be able to 

invade or injure God's people. St. Ambroſe has 

alſo viewed the ground of this prohibition in the A 


— — — 


ſame point of view, alleging, that God only per- = 2 
mitted his people to practiſe Uſury againſt theit - = Aran 
enemies whom he had commiſſioned them to ee 
deſtroy. * © There ſays he, take Uſury, whom Haber 
„you may lawfully wiſh to hurt, againſt whom 

you jultly bear arms, from them you may le- 

e cally demand Uſury. Whom you cannot ſub- 

due in the field, you may ſoon diſtreſs and 

« avenge yourſelves of by Uſury. Take 

“ Uſury from him, whom you may lawfully 

&« kill. Wherever therefore you have a right to 

* wage war, you have a right to take Uſury,” 

Ab hoc Uſuram exige, quem non ſit crimen occidere. 

Er:0 ubi jus tellt ibi etiam jus Uſurg. 

It is clear from other texts in holy writ, that u * 
this permiſſion to take Uſury from ſtrangers, ily yl 
was not a mere inſtrument of vengeance and e. 
deſtruction confided to his choſen people by the 
mim of the univerſe for exterminating their 


" 3 laſt. 181. 
Lib. de Tob. c. 15. Vid. alſo Dr. Wilſon, fol. 23, who 
quotes part of this paſſage. | 
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enemies. On the contrary it was a temporal 
and permanent advantage, which God held 
out as a reward to his people to allure them to 
the obſervance of his law. (Deut. xv. 6.) 
« For the Lord thy God bleſſeth thee, as he 
„ promiſed thee ; and thou ſhalt lend unto many 
nations, but thou ſhalt not borrow.” Can the 
enjoyment of an act immoral in it's nature be 
the reward, which God annexed to the obſer. 
vance of his commandments? And if theſe 
loans, which were to be made to foreign na- 
tions were without intereſt or not made upon 
Uſury as ſome have argued, then the whole 
advantage would have been on the ſide of the 
borrowers, and ſuch loans made by the Hebrews 
would have been a loſs and detriment and not a 
reward. This is confirmed by the repetition of 
the reward. (c. xxvili. v. 12.) And thou ſhat 
lend unto many nations ard theu ſhalt not torr : 


and by inverting the promiſe into a curſe, 


(v. 44.) He fha'l lend unto tree and then h t not 
lend unto him : he fha!l bs the Lead end thu the 
ai . Theſe contrary bleſſings and curſes can 
only be explained by loans at Intereſt or upon 

Vſury. g 
It would exceed the bounds of my intentions 
to enter fully into the queſtion, whether the 
Jewiſn prohibition to lend at Intereſt or upon 
Uiury were or were not confined to the poor and 
the 
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the diſtreſſed? Many very reſpectable divines PART 1. 
are of opinion, that a loan could under the CHAV. I. 


Moſaic law have been lawfully made at intereſt 
from one Jew to another, to enable the bor- 
rower to traſſic, purchaſe land or for any ſuch 
purpoſes : and that the offence, which conſtitu- 
ted the breach of the law conſiſted formally in 
ſuperadding to the difficulties and miſeries of 


the needy and diſtreſſod borrowers. ' So that, 


where there was ne hardſhip or oppreſhon, there 
could be no fin of Uſury even under the law of 
' Moſes. Several -paſſages in the Scripture ſeem 

to ſupport this opinion: and almoſt all the in- 
vectives of the fathers preſs upon the enormity 
of the ſin of L ſury on account of the oppreſſion 
cruelty and inhumanity thereby exerciſed upon 
the poor. (Exod. xxii. v. 25) If thou lend 
* money to any of my people that 7s poor by 
ce thee thou ſhalt not be to him as an Uſurer, 
* neither ſhalt thou lay upon him Ufſury.“ 
(Lev. xxv. v. 36. 37.) „And if thy brother 
© be waxen poor, and fallen in decay with 
e thee; then thou ſhalt relieve him; yea though 
* he be a ſtranger or a ſojourner : that he may 


' This ſubject is very learned!y and ably treated in a work 
in 4 vols. 12mo. printed at Amſterdam, 1759, intituled, 
* Traits des prets de commerce ou de Vinterct legitime et 
illegitime de l'argent; par M.... Dodcur de la Faculte de 
Tlieologie de Paris.“ 

| C2 „live 
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live with thee, take thou no Uſury of him or 
* encreaſe, but fear thy God, that thy brother 
* may live with thee. Thou ſhalt not give him 
thy money upon Uſury, nor lend him thy vic- 
* tuals for encreaſe.” Very little impartial re- 
flection upon the inveCtives of the fathers will 
convince us, that the Utury, which was the ob- 
ject of their cenſure and deteſtation was always 
an act of oppreſhon or extortion. Thus ex- 
claimed St. Hilary: Memento eum a quo Uſu- 
ram repetis eſſe inepem et pauperem, Propter quem 
inops ct fauper voluit efſe Chriſius : nor could he 
have faid this, unleſs he had confined the of- 
tence to the advantage taken by the Uſurer of 
the indigent and poor, But in the ſuppoſition, 
that the actual taking of any intereſt or encreaſe 
whatever by one Jew from another, where there 
was no oppreſſion or hardſhip were forbidden by 
the old law, yet as the law was but partial local 
and temporary, there is no pretext whatever for 
extending the inhibition to the chriſtian code, 
the ſource baſis and end of which 1s univerſality, | 
that excludes every idea of foreigner or alien. 
Since however the common law of England is 
grounded in immemorial uſage, and ſuch uſage 
muſt have ariſen out of the notions doctrines 
and diſpoſitions of our anceſtors I ſhall continue 
in confidence the preſent purſuit. 


St. Hil. ia Plain xive 
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As the moſt violent enemies of Uſury chiefly 
confine themſelves to the ſcriptural prohibitions 
in the Old Teſtament, it will be proper, but to 
ſpeak briefly of the two only paſſages in the New, 
which by ſome perſons have been tortured into 
abſolute prohibitions to take or receive any in- 
tereſt whatſoever upon the loan of money. The 
firſt is (Mat. v. 42.) Give to him, tat aſketh 
thee, ard from him that would borrow of the? lurn 
not thou away. The other is, (Luke vi. 35.) 
But leve ye your enemies and lend, hoping for no- 
thing again, and your reward ſhall be great. The 
judicious and profound author of the Traite des 
prets ae commerc2*, proves in the molt ſatisfactory 
and concluſive manner, that theſe two paſlages 
make but one and the ſame recommendation of 
an evangelical council; or rather that they re- 


1 1 Vol. 2 Partie, Ch. 4. He remarks a common error 
that ſeems to have prevailed in moſt modern verſions of the 
Bible that have followed the Vulgate (as in this inſtance 
both the Engliſh and Rhemiſh have) in this paſſage of nil. 
inde ſperuntet. He obſerves, that in the more antient Greek 
copics it 1s; S1 Ant, arti Lvl; he himſelf renders it, 
n-minem deſperare facientts, The Latin tranſlator from the 
Syriac text gives it; Muruum Jute, n-que fruftretis exprfationem 
ullius : from the Arabie ; Mutuum dt, et ne fraudetis ſpem 
viins : from the Perſian; Maud illis detit, et ne quempiam 
deſperabundum faciatis, This ſenſe certainly appears more 
congenial with the fpirit and context of the paſlage and to 


the literal acceptation of the Greek words, than by ren- 


dering nn ann mes; nihil inde ſ[perantes, 
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fer to that general precept of humanity and cha- 
rity, which though obligatory upon the con- 
ſciences of individuals, never can be ſo reduced 
to certain acts or occaſions, that can be brought 
under the control or coercion of the civil ma- 
giſtrate. Our bleſſed Lord clearly ſpeaks of 
lending to the poor: and he draws the line 
between acts done out of human reſpects or 
worldly and natural motives, and which receive 
their reward here, and thoſe which are done for 
the ſake of heaven and which will be rewarded in 
another life. But it follows not, becauſe an 
act will not be rewarded in heaven, that there- 
tore it is prohibited to be done upon earth. No 
man will pretend, that it is ſinful to lend money 
to a rich friend, who will repay it, or to invite 

elatives or ſuch acquaintance to one's houſe, 
from whom we expect a return of invitation, 
Yet our divine Teacher here inſtructs us, in what 
inſtances the perfection of his doctrine exceeds 
the common benevolence of mankind, holding 
up to us the ladder of evangelical perfection, by 
which we may aſcend to that reward, which 
he tells us is grcat. The concluſive words, Be ye 
therefore merciful, as your Father alſo is merciful, 
clearly demonſtrate, that the, diſcourſe turned 
only upon loans to the poor and needy ; for to 
lend to the rich or to him that could repay with 
'ntcreſt would be no act of mercy : for ſin vers 


alſo 
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42% do cven the ſame. Now as by the law of 
Moſes Uſury was allowed to be taken of all 
foreigners, it was evidently no prohibition of an 
act, which by the light of nature was known to 


be evil: for it is impoſſible by the mere light of 


reaſon to know, that to take or receive mode- 
rate intereſt for the loan of money, where there 
is no oppreſſion but favour and benefit in the 
loan, is againſt the great law of nature, which 
God has implanted in the hearts of his creatures. 
It was wiſely ſaid by a reſpeQable divine“, 
ce that the law of God is clear and evident at leaſt 
ein all that concerns it's morality : and conſe- 
„ quently reaſon alone can diſcover the jultice 
and equity of the precepts.” Every ſpecies of 
oppreſſion and extortion upon the poor and dif- 
treſſed directly militates againſt this law of na- 
ture; and therefore ſuch acts are prohibited by 
our bleſſed Lord in the new law: for it is gene- 
rally admitted by divines of all ſchools, “ that 
* our divine Redeemer only renewed and im- 
© poſed upon us (Chriſtians) thoſe precepts of 
e the old law, which are founded in the law of 
„nature | 
Although it appear to have been concluſively 


1 Le P. Thorentin. L'Uſure expliquee et condamnce, 
ch. 5. 


2 Certum eſt ex legis præceptis ea tantum a Chrilto re- 
novata eſſe ac nobis impolita, qu ad ipſum nature jus per- 
tincrent, Dogma LEccliſ, circa Uſuram, Sed. 3. prop. 2. 
p. 402. 
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proved by the unbiaſſed and learned doctor in 
his treatiſe of commercial loans, that the pal- 
ſages in the New Teſtament, the decrees of the 
Councils, and the opinions of moſt of the Fathers 
upon Uſury, refer only to that Uſury, which op- 
preſſes and aggrieves the poor and diſtreſſed ; 
yet as ſome of the fathers in the heat of their 
zeal, and the generality of ſchoolmen in the con- 
fuſion of their refinements, have extended the 
nature of the offence to the taking even of the 
molt moderate encreaſe for the loan of money 
from any perſon, however profitable and conve- 
nient it may be to him to pay it, there 1s no 
wonder, that by this change of the very ſtate of 
the queſtion, the whole chriſtian world was kept 
lor centuries in embarraſſment and perplexity, by 
reſpectable caſuilts condemning in theory, what 
the ſtricteſt moraliſts continued to practiſe. 
Upon the whole, as to this prohibitory law of 
Notes, ſuffice it to ſay with archdeacon Paley *?, 
+ This prohibition is now generally underſtood 
to have been intended for the Jews alone, as 
part of the civil or political law of that na- 
* ton.” So general however and ſo violent 
vere the invectives of the fathers and doctors 
againſt Uſury, without.always ſpecifying in what 
the offence conſiſted, that by general concur- 
rence every nation in chriſtendom prohibited 
? Principles of Mora! and Polit, Philoſ. 1 V. c. x. 
and 
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and puniſhed it, as an offence againſt natural 
juſtice and moral rectitude. When I reflect on 
the cloſe connection, that has always exiſted in 
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this country between the church and ſtate, I rea- 


dily trace moſt of our laws upon ſubjects of this 
nature to the influence, which the clerical part 
of our early legiſlators poſſeſſed over the laical, 
Allowing therefore, that the opinions of the 
clergy upon a ſubject of this nature muſt at all 
times have produced a very powerful effect upon 
the different communities of which they made a 


part, 1 ſhall endeavour to ſhew the continuance 


of theſe opinions as nearly up to our own times 
as poſhble, and mark the effects they ſeem. to 
have produced upon the municipal laws_of the 
different ſtates, in which they have been adopted. 

It would be an endleſs and unſerviceable taſk 
to quote all the diflerent paſſages from the fathers 
and canoniſts againſt the practice of Uſury: ſome 
few will ſuflice to prove the prevalence of the ge- 
neral execra:ion, in which the crime was holden. 
The guilt ſeems to be by them invariably 
grounded upon the poverty and diſtreſs of the 
borrower : for they generally admit, that every 
aQ, by which one human being taxes advantage 
of another's diſtreſs or indigence, is a direct vio- 


lation of that ſpirit of benevolence, with which 


God has cemented the ſocial ſyſtem of mankind, 
and for that end has infuſed it into the breaſt 


Opinions of 
the Greek 
fathers. 


of. 
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pak 1. of cach individual. Both the Greek and Latin 
CHAP. J. fathers are cqually vehement in their invectives 
againſt Uſury. Not one of them has been more 
explicit and violent than St. Bafil ; he has col- 
lected and collated all the paſſages of the Scrip- 
tures upon the ſubjcct: and he enters ſo mi- 
nutely into the arts and practices of the uſurious 
money-jobbers of his time, that one would ra- 
ther have preſumed his account had been writ- 
ten in London at the cloſe of the 18th, than at 
Czſarea or Conltautinople in the 4th century 
Ihe griping uſurer,” ſays he, © fees unmoved 
5 his neceſſitous borrower at his feet, condeſcend- 
ing to every hunuliation, profeſſing every thing 
« that is vilifying. He feels no compaſſion for 
& his fellow-creature, though reduced to this 
e abject {tate of ſupplication : he yields not to 
his humble prayer: he is 1nexorable to his 
< entreaties: he melts not at his tears ; he holds 
ce out obdurate in his refuſal. Ile ſwears and 
« proteſts that he has no money, and that he is 
under the neceſſity of borrowing h.mſelf. He 
« acquires credit to his hes by ſuperadding an 
c oath, and aggravates his inhuman and iniqui- 
< ous traffic with the groſſeſt perjury. But when 
<« the wretched ſuppliant enters upon the terms 
4 of the lo:n, and holds out the advantages of 
* their exorbitancy, his countenance is changed 
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tc and he ſmiles complacency. He reminds him 
* of his intimacy with his father, and treats him 
« with the molt flattering cordiality. *©* Let me 
« ſee,” fays he, © if I have not ſome little caſh in 
« ſtore: for I ought to have ſome belonging to 
ea friend who lent it to me upon very hard 
terms, to whom 1 pay moſt exorbitant. 
& intereſt for it: but I ſhall not demand any 
thing like that from you.“ By fair words and 
* promiſes he ſeduces and completely entangles 
* him in his ſnares: he then gets his hand to 
© paper and completes his wretchedneſs. How 
« ſo? By diſmiling him bereft of his liberty.” 
Is this an ancient or a modern “ picture? 
Take Solomon s rule,” ſays this ſame father, 
to the deluded and abjected borrower, “ drink 
** of the water of thine own well. Sell thy cat- 
** tle, thy plate, thy houſhold ſtuff, thine appa- 
* rel: ſell any thing rather than thy liberty : 
* never fall under the ſlavery of that monſter 
* Uſury.,” Then after a very ſtudied and ela- 
borate defcription of the unnatural and un- 
cealing fertility of money placed out at Uſury, 
brought and bringing forth on the ſame day, 
he cloſes his invective by addreſling to Uſurers 
the coarſe and harſh terms of dogs maſters vi- 
pers and devils. St. Baſil's brother St. Gre- 
gory Nyſſen and his friend and ſchoolfellow St. 


® Baſ, Supplem. in 25 Plalm. 
3 Gregory 
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PaRT 1. Gregory Nazianzen and all the other Greek 

CHAP. I. fathers hold very ſimilar language. 

Opinions of The Latin fathers are no leſs vehement in 

138 their execrations of Uſury. St. Ambroſe 
has written perhaps more fully upon the ſubject, 
than any other; but he is pecuharly explicit in 
grounding the guilt of the offence in the cruelty 
of the Uſurer in not ſuccouring his diſtreſſed 
fellow- creature according to the law and call of 
humanity. * Cum contra nature legem fit non 
juvare. St. Auguſtine is not leſs violent againſt 
Uſurers than St. Ambroſe; and he ſhews, that he 
meant no other than oppreſſive Uſury, which 
muſt always be contrary to the laws and ſpirit 
of natural equity and humanity. 

The ſame holy father “ replies to the com- 
mon excuſes for taking Intereſt for money lent 
in this bitter and pointed manner. Ulſurers 
dare ſay they have no other means of livelyhood, 
than the produce of their money. So may the 
robber reply, when taken in his lurking hole : 
So may the houſe breaker ſay, when taken in 
the act of burglary: hoc mihi et leno diceret 
emens puellas ad profiitutionem.” In a word he 
ellewhere aſſerts, * that Uſurers belong not to 
the church of God: To approach nearer to our 
own times, Leo the Great is not leſs violent 


| Oft. lib. iii. e. 3. 
2 In Plalm exxviii. 


3 Ad Niaced, et habet 14 q. 4 Cantic. Quid dicam ? 
againſt 
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againſt Uſury ; and he ſums up a very pointed 
execration of the crime in theſe emphatic words, 
' Cuontam fenus pecunie ſunus anime. After his 
time again St. Bernard could not excite a great- 
er horror of Uſury, than by declaring Ufarers 
worſe than Jews, and calling them baptized 
Jews. Prgus judaixare dolemus Chriſtianos 
fanzratorcs. Si tamen Chriſtianos et non magis 


baptizatos Judæos convenit aptellare. With ſuch 


a weight of authority it is little ſurpriſing that 
ſucceeding divines ſhould emulate each other in 
the bitterneſs of their invectives againſt Uſurers. 
* Fenerator, ſays Peter of Blois, tri/ti//tmos habet 
exitus kujus vitæ cujus mors deteſtabilis, cujus finis 
interritus, cujus damnatio fine fine. 

In the Lateran council when Panormitan 
Archbiſhop propoſed the queſtion whether Uſury 
might not be diſpenſed with for the redemption 
of captives, Pope Alexander IlI. anſwered in 
the negative, for this reaſon: 4 Qrod cum uſu- 
rarum crimen utriuſque ieſtamenti pagind deteſta- 
tur, ſuter hoc diſpenſationem aliquam non vidimus 
admittendam. And in the ſame council it was 
decreed, that manifeſt Uſurers ſhould be de- 
prived of the communion and fellowſhip of 


De Jejunio 10 Menſis Sermo 6, 
2 Epiſt. 322. ad Spirenſes. 

3 Epiſt. 131. 

Can. I. | 
| chriſtians 
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PARTI. chriſtians in their life and of chriſtian burial 
8 after death, till their heirs had reſtored their 
Uſury. The council of Vienna under Cle- 
ment V. condemned all as heretics, who held 

Uſury to be lawful, 
its if For the greater part of the time during which 
the authors | have quoted wrote, Uſury was not 
very general: and the few, who practiſed it 
were ſhunned pointed at and abhorred as con- 
nected with the devil : their houſes and proper- 
ty were uſually called the devil's houſe, the de- 
vil's field, the devil's vineyard, &. For before 
the extenſion of commerce, which the diſcovery 
of the weſtern world ſo much encouraged, and 
the conſequent influx of ſpecie into Europe, 
loans of money to borrowers, that were not in- 
digent were too infrequent and inſignificant to 
ſupport any regular trade of lending out money 
at intereſt, Thoſe, who were reduced to the 
neceſſity of borrowing conſiderable ſums were 
generally diſtreſſed noblemen or perſons, who 
had influence enough upon their reſpettive com- 
munities, to communicate to all about them a 
degree of that odium towards the lenders, which 
the humiliating neceſſity of applying to them 
for relief naturally inſpired the borrowers with. 
There is nothing ſo virulently bitter as humili- 
ated pride: nor ſo keenly ſevere and ſpiteful as 
ſplendid diſtreſs: whence the lenders of money 
at 
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at Intereſt, who in ſome meaſure lived upon the 


diſtreſſes of others became neceſſarily branded 
with the opprobrium of oppreſſion extortion and 
injuſtice. The progreſs of commerce encreafed 


the neceſſity and developed the advantages of 


borrowing money at Intereſt: but the deeply- 
rooted prejudices again{ the lenders of money 
at Intereſt did not wear away in proportion. 


The divines of the reformed churches differed 


not upon this point from the generally received 
doctrines concerning Uſury : they even appear 
to have reformed or improved upon the former 
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deteſtation of this horrible and damnable peche, 


as our-old Law-books term it. 

In the days of Martin Luther the Pope had 
publicly declared the contra7us redemptionis * to 
be lawful, which. Luther conceived to be uſu- 


rious: and ſo horrible did the toleration of it 


appear in his eyes, that he thence concluded the 
Pope to be Antichriſt. *Nec fic tamen adeſſe An- 
tichriſtum ullus credit. Melancthon, one of the 
moſt moderate divines of that reforming age 
aſſerts, that * what gain ſoever is demanded for 
mere loan is ſimply forbidden in Scripture (i. e. 
in Leviticus and Deuteronomy) and is directly 


. e. A bargain and ſale with covenant of redemption, 


il the money be paid back again at a day certain. 
* In Pſal. xv. 


3 Definitiones appellationum. 
D repugnant 


Opinions of 
the divines 
of the re- 
formed 
churches. 
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repugnant to equality and juſtice. * Chemnitius 
* Aretius * Beza * Muſculus *Eraſmus *Zuinglius 
7 Camerarius *CEcolampadius and numbers of 
others all agree in condemning Ulury as ſimply 
ſinful and never lawful. 

So violent was the tide of opinion at this time 
againſt Uſury, that Calvin, who in the eyes of 
many rather affected than avoided ſingularity, 


ſeemed aſhamed or reluQant to avow the con- 


victions of his own mind upon this queſtion, 
He was prelled by a friend to give an explicit 
anſwer in writing to the queſtion, Whether 
(fury be fumply unlawful? This produced his 
letter upon Uſury, in which he makes this 
avowal, little I think congenial with a ſincere 
defire of diſcloſing and ſupporting truth 9, * It 
« were indeed to be wiſhed that all Uſury and 
„the very name of it were baniſhed from the 
« world: for I deſire nothing more, than that 
„ may be never more urged to ſpeak to that 
„point.“ And before he delivers his ſenti- 


1 Loco de Paupert. c. 6. 


— 


Problem. de Uſuri, Luc. vi. 35. 


271 


Aunot. in Luc. vi. 15. 


— 


Supplem. in Plal. xv. 
5 De Puritate Faber. 
Ss In 6 Luc, 


7 Catechiſm in Exod. præc. S. 


In Prophetas Minores. 
9 Epiſt, de Uſwa. 
2 ments 
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ments he thus timidly expreſſes his apprehen- 
ſions, leſt his friend may take advantage of it 
and extend his words beyond their meaning, 
Metuo ne ille verbulo quodam arrepto plus fibi 
multò permittat quam vellem. At length however 
he declares what he ſeems ſorry to admit, that 
it had not hitherto appeared to him from any 
ſcriptural authority that all Uſury is altogether 
condemned. Null» lęſtimonio ſcripture mihi 
conſtat Uſuras emnind dannatas eſſe. And Non- 
dum conſtat Uſuram omnem prohibitam efſe. He 
infers therefore with great juſtice, that we muſt 
not judge of Uſury from any particular paſſage 
of ſcripture, but by the rule of equity. Judi- 
candum de Uſuris efſe non ex particulari aliquo 
ſcripturæ loco, ſed tantum ex equitatis reguld. Not- 
withſtanding this reflex and deciſive opinion of 
Calvin in favour of the lawfulneſs of Uſury, it 
is not a little ſingular, that he ſhould be fo af- 
fected with the general prejudice againſt Uſurers, 
as to expell them from all human intercourſe 
for practifing that, which he no where finds 
condemned in the chriſtian code. An Uſurer, 
ſays he in this very letter, ought not to be ſuf- 
fered in a well-conſtituted government, but 
ſhould be expelled from the ſociety of man, ſed 
omning debet e conſortio hominum reyici *. 


In 


+ I am ſenſible, that ſome of my readers may rather be 
diſpoſed to reject, than credit the authority of John Calvin. 


D 2 Without. 
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In following the general progreſs of the pre- 
judices of the chriſtian world againſt Uſury, it 
is incumbent upon me to mark, if poſſible, the 
period of their extinction: for I am free to ſay, 
that I have not met within the circle of my ac- 
quaintance a moraliſt or a divine of any ſchool 
or perſuaſion whatſoever, who held either in the- 
ory or practice, that it was ſinful to place out mo- 
ney at a reaſonable or legal rate of Intereſt to a 
perſon, to whom the loan was no oppreſſion, 
The permiſſion countenance and practice by the 
chriſtian world, of an uſage ſinful and immoral 

in 


Without ſubmitting to all his opinions, where I find him 
agree with a great man of a dire& contrary religious per- 
ſuaſion from himſelf, I think it a juſt tribute to truth to 
notice the harmony of two eminent men upon a diſputed 
point; and to infer from ſuch coincidence of opinions the 
very ſtrongeſt preſumption in favour of their rectitude. St. 
Thomas Aquinas agrees upon this point completely with 
Calvin. Thoſe therefore, who allow him the title of Ange- 
lical Doctor, will ſcarcely give up his authority, even for the 
fake of queſtioning an opinion of John Calvin. (S. Tho. 
Op. de Uſur. c. 4.) Ex prediais etiam liquet, quare quædan 
Uſure in ſacrd ſcripturd, et etiam in lgibus humants conceſſe 
ſunt tanquam licite, quia quandocunque Uſura polęſi accipi, ut 
ſua res aliquo juſto titule, erit fine ſcrupulo inculpabiizs acceptio. 
This opinion of St. Thomas goes further than that of Cal- 
vin, in as much as actual permiſſion gives ſtronger ſanEtionz 
than mere non- prohibition. The filence of the Council of 
Trent, which was convened, as it were for the expreſs pur- 
poſe of rejecting or condemning ſome opinions of Luther 

and 
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in itſelf and expreſsly prohibited by ſcripture 
will lead to conſequences, which every one will 
obviouſly draw according to his own conſcien- 
tious aſſent to the truth and holineſs of the 
doctrines taught and believed by the church of 
Chriſt. 

We muſt not however too haſtily conclude, 
from the generally prevailing doctrines of the 
ſchools, that all the divines of the church of 
Chriſt at all times reprobated without diſcri- 


mination every ſpecies of Uſury according to 


their ſtrict definition of it. The Council of 
Conſtance, which was holden about the com- 


mencement of the 15th century, though the 
ſubje& were often ſtarted, refrained from paſſing 


and Calvin will be to many a convincing argument, that the 
opinion of Calvin and others, who followed him upon Uſury 
was not diſapproved of by that council. With reſpect te 
Ufury Du Moulin in particular with ſeveral followers of 
Calvin reprobated the then commonly received doctrine of 
the ſchools, viz, that Uſury was of itſelf finful withont any 
aggravating circumſtance of oppreſſion cruelty or extortion z 
and that the moral guilt of the offence confilted formally in 
taking Intereſt upon a loan, though from ever fo opulent 
and gaining a borrower. Now it cannot be eaſily imagined, 
that in the extent of matter ſubmitted to the diſcuſſion of 
this council, if this opinion of the ſchools had been a point 

of dogmatical faith, the fathers would have permnted fo pal- 
| pable a contradiction of it by Calvin, Du Moulin (3 editions 
of whoſe work had appeared before the cloſe of that coun» 
8 and others to go over unnoticed. 


D 3 ny 


37 


PART I. 
CHAP. 1. 
— — 


3 


| 


A TREATISE 


any decree upon it. The fathers of this coun- 
cil were very much influenced by the great 
Gerſon, avowedly the firſt divine of his days : 
and no man appears to have ſpoken with more 
fairneſs and conſideration of Uſury than he has 
repeatedly done. He tells us, that the very term 
is frequently miſunderſtood and miſapplied not 
only by the vulgar but by doctors and ſtateſmen. 
* Uſurarius contractus nominatur aliquandò talis 
apud doftores vel populum vel legiſlatorem, qui 
propria et ex ſuo genere non eſt Uſurarius. Gerſon 
both in the foregoing and following paſlage 
manifeſtly declares, that all taking of intereſt 
or encreaſe beyond the principal is not uſurious 
and 1s not prohibited by the laws of God or 
man. Exemplun datum eft alibi in materia 
Simoniæ, et hic poteſt accipi in materi4 Uſurarum, 
guibus dum quarilur aditus præcludi, condemnantur 
multi contractus, qui ſecundum legem Dei non ſunt 
Uſurarii nec illiciti, et nut utiles tam reipublice 
quam perſonit. This venerable theologian 
ſeems to have convinced the council not only 
that every loan at Intereſt is not uſurious, but 
that the regulation of the Intereſt that may be 
lawfully taken reſts not with the church, but 
with the ſtate: and that council was moſt 
wiſely ſilent upon the ſubject. This ſentiment 


? Gerf, de Contr, Part I. Conſid. xvi. 
Id. ibid. Conf, xi. 
of 
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of Gerſon ſhould be written in letters of gold 


in the front of every treatiſe of divinity and 


law. Nullus autem debet cenſeri ſapientior in 
regimine reipublicæ quam legiſlator. Proptered 
ſpectat ad eum precipus quantum poſſibile-e/t, 
juſtum pretium ſtatuere, quale non licet tranſgredi 
privatd voluntate, que debet coerceri vel ligari, 
prout reipublice depoſcit utilitas. Upon this true 
principle are the acts of our parliament on 
Uſury founded and juſtified, 

In the 13th year of Queen Elizabeth (A. D. 
1570) we may ſufficiently ſee by the language 
of the ſtatutes, what were the public opinions 
and prejudices concerning Uſury: for in one of 
them it is expreſsly declared, that all Uſury being 
forbidden by the law of God is fin and dete/table. 
About 50 years after this, 21 Jac. 1. (A. D. 
1623) in the ſtatute which reduced the rate of 
Intereſt from 10 to 8 per cent, it is provided 


that, nothing in this law contained ſhall be con- 


ferued or exprunded to allow the fractice of Uſury 
in point of religion or conſcience. Of this clauſe 
Serjeant Rolle, who publiſhed his reports under 
James I, whilſt the effect and impreſſion of the 
act upon the public mind was freſh, ſpeaks 
thus: * Uſury hath been holden infamous by 
* all ſtatutes as horrible and damnable, and 


Gerl. de Contr, Part I. Conf. xix. | 
? Rolle's Rep. Oliver and Oliver, 22 Jac, Mich. B. R. 
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© when the laſt ſtatute of 8 per cent. was made, 
the biſhops would not conſent to it, becauſe 
te there was no clauſe in it, as Judge Dod- 
„ deridge ſaid, to diſgrace Uſury, as in former 
< ſtatutes, and for this as the judges were fitting 
© upon it, a clauſe was added to this purpoſe for 
& their ſatisfaction, as may be ſeen at the end of 
e the ſtatyte.” This is the laſt ſpark of the 
expiring ember of this prejudice diſcoverable in 
any of our public acts; though it were not ſo 
ſoon nor ſo completely extinguiſhed in other 
countries of Europe. 

The following ſolemn caſe and opinion upon 
the lawfulneſs of taking Intereſt on the loan of 
money is too ſingular to be omitted. In the 
year 1645 the chriſtian miſſionaries in China 
ſent to Rome the following caſe. In the empire 
of China Intereſt at the rate of 3o per cent. per 
annum is allowed by law on the loan of money 
without any reference to the ceaſing of the pro- 
fit or the accruing of any loſs. The queſtion 
was: Is it lawful for the Chineſe to take ſuch 
Intereſt? The reaſon of doubting is, becauſe 
there is always ſome riſk or danger in recover- 
ing back the principal, namely becauſe the bor- 


z Vide Danicls. 7 Ep. ad. Alexandrum Natalem, Leſſ. 
in aut, v. mutuum caſ. 3. Steph. I. 4. d. 9. n. 104. La 
Croix Theol, Mor, iii vol. p. 531. Edit. Colon. Agrip- 
piuæ. 1710. | 
4 rower 
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rower may abſcond or run away, becauſe he 
may delay the payment, or becauſe the lender 
may be driven into a court of juſtice to recover 
or for ſuch other reaſons. (They might have 
added the inſolvency of the borrower.) The 
queſtion was referred by Innocent X. to the 
congregation de propagandd fide, who were ſum- 
moned by command of his Holineſs for this ex- 
preſs purpoſe, and they delivered the following 
opinion. Cenſuerunt ratione mutui immediate et 


praciſe nihil efſe accipiendum ultra fortem principa- 


lem. Si vero aliquid accipiant ratione periculi pro- 
babiliter emergentis, prout in caſu, non eſſe inquietan- 
dos, dummedo habeatur ratio qualitatis periculi et 
probabilitatis efuſdem ac ſervatd proportione inter 
fericulum et id quod accipitur. As ſoon as this 
ſentence was made known in China the legal 
Intereſt of the country was permitted to be 
given and taken by chriſtians after, as it had 
been before their converſion. 

Notwithſtanding this juſtification of the 


Chineſe taking ſuch enormous Intereſt upon 


money by the Propaganda, the See of Rome 
{till kept up the ancient prejudices againſt 
Uſury, as may be ſeen by Alexander the th's“ 
condemnation of the following propoſitions, 
which is the exact caſe of ail money lent and 


Alexander VII. of the noble family of Chigi of Sienna 
was elected Pope 7 April 1555, and died 22 May 1657. 
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ſecured to be repaid with Intereſt at a future 
day. Licitum eft mutuanti aliquid ultra ſortem 
exigere ſi ſe obliget ad non repetendam ſortem uſque 
ad certum !emjus. In the year 1679 Innocent the 
11th" condemned fixty-five propoſitions ex- 
tracted from modern caſuiſts, two of which 
concern Uſury : the forty-firſt propoſition con- 
demned goes to juſtify the taking Intereſt for 
money lent upon this ground, that the money 
in hand, of which the lender deprives himſelf, is 
of more value or ſervice than the money, which 
he is only to receive at a future day; (according 
to our old Engliſh proverb, A bird in the hand is 
worth two in the buſh). Cum numerata pecunia 
pretigſior fit numeranda & nullus fit, qui non ma- 
foris faciat pecuniam præſentem quam futuram, 
poteft creditor aliquid ſupra ſortem a mutuatario 
exigere & co titulo ab Uſura excuſuri. The forty- 
ſecond of theſe condemned propoſitions aſſerted, 
that it was only Uſury, when the Intereſt of the 
money lent was demanded as a juſt debt, and 
not taken as an act of benevolence or grati- 
tude. Uſura non et, dum ultra ſortem aliquid 
exigitur tanquam ex benevolentia vel gratitudine 
debitum, ſed ſolum ft exigatur tanquam ex juſtitia 
debitum. 


7 Of the family of Odeſcalchi of the Milaneſe was elected 
Pope 21 Sept. 1656, and died 12 Auguſt 1689. 
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I never turn my thoughts to any criminal 
code againſt Uſury without concluding, that all 
theſe prohibitory and damnatory laws apply only 
to ſuch Uſury as is an act of oppreſſion cruelty 
or extortion. Thus even as early as in the days 
of our Third Henry, when Uſury was by the 
common law only allowed to the Jews, we find 


Gregory IX * ordering the Biſhop of Durham 


to repay a ſum of money borrowed by his pre- 
deceſſor to ſome merchants (probably Jews) 
with all coſts incurred and a reaſonable ſatisfac- 
tion for the uſe of the money, without Uſury 
(i, e. I preſume without exorbitancy). Man- 
damus quatenus iiſdem de pecunid ipſa cum juſtis 
& moderatis expenſis & congrud ſatisfaftione dams 
norum, Uſuris omnind ceſſantibus, ſatisfacias, ut te- 
neris, The late biſhop it muſt be preſumed had 
become bounden for his ſucceſſors for the re- 
payment of the ſum borrowed with intereſt : but 
there was no queſtion of extortion or oppreſſion. 
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The biſhop conſults the Pope upon the nature 


of the contract, and of his obligation to fulfil 


it. His Holineſs does not tell him, that it was 
uſurious and therefore ſinful: but commands 
him to pay the principal with moderate intereſt, 
ſatisfacias, ut teneris, Now let the Intereſt or 
ſatisfactio damnorum have been ever ſo reaſon- 


le was elected on the 22 March 1227, and died 21 Aug. 
1241, Vid. Decret, Greg. IX, Lib. ii. tit. 2. cap. 17, 
able, 
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able, yet it was evidently aliquid ultra ſortem: and 
therefore, if the doctrine of more modern ſchool. 


men had then unexceptionably prevailed, Pope 


Gregory could not have commanded the pay- 
ment of it, nor could the Biſhop of Durham 
obeyed the mandamus of his ſuperior without 
manifeſt ſin. 

So late however as on the firſt of November 
1745 Benedict XIV explained himſelf more 
fully upon the ſubject of Uſury, than any of his 
predeceſſors : and although he feem to give fully 
into the definition of modern fchoolmen, who 
place the guilt and malice of the offence in the 
taking of any encreaſe on account of the loan 
whether from a rich or a poor man ; yet in this 
very decree, he lays “ It is not denied, that 
4 one's money may be oftentimes lawfully placed 
„out and employed, by other contracts differ- 
« ent from loans, either to ſecure a better an- 
* nual income, or to carry on a fair traffic or 
< buſineſs, or to draw from thence an honoura- 
„ ble gain.” As I cannot exactly bring every 
part of this very extraordingry brief to harmo- 
nize with each other or with that general prin- 


ciple of reaſon, to which the practice of all 


chriſtendom has been long adapted, I ſhall re- 
frain from any further obſervation upon it; 


merely remarking that this ſame Pope by an- 


Vid. Append, Na. 1, 


other 
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other brief * addreſſed to the ſubjects of his 
own ſtates two months before the other (7th 
September 1745) allows of and actually ſettles the 
rate of Intereſt upon the ſums of money, which 
he enabled ſeveral corporations and communi- 
ties to take up at intereſt, to diſcharge the debts 
they had incurred by the march of troops through 
their country in 1742. As all moral documents 
are but intended for practice, I cannot help 
attaching more ſanction to the univerſal practice 
of all reſpectable men and teachers, than to the 
obſcure, dubious, or diſcordant declarations of 
the moſt learned individuals. Regular and con- 
ſtant loans at a fixed rate of Intereſt are negoci- 
ated and ſanctioned as well in the papal domi- 
nions, as throughout every other ſtate of Italy, 
and have been ſo from the twelfth century up to 
the preſent day, as is inconteſtibly proved by the 
learned author of the Treaty of Commercial 
Loans *. 

Having now ſhewn how violent and unex- 
| ceptionable have been the prepoſſeſſions of the 


country againſt Uſury, it remains for me to ſhew 
how naturally the common law againſt the prac- 
tice of it aroſe, became eſtabliſhed, and ſupplied 
the grounds of the diffcrent ſtatutes, which have 


z Vid. Append, No. II. Ch. vii. vol. 3. 
been 


public in this, and in every other chriſtian | 
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been paſſed upon the ſubject. Some general 
obſervations however will not be irrelevant to 
the point in queſtion, that tend to draw a ſtrong 
line of diſcrimination between the demand and 
receipt of that Intereſt, which is equitable and 
legal, and that, which is hard oppreſſive and un- 
juſt. The former is againſt no law: the latter 
is againſt all law both written and unwritten. 

I readily admit that the great law of God and 
Nature, which is unchangeable becauſe founded 
in and adapted to the eſſential perfection of the 
works of the Creator ever has and ever will en- 
join philanthropy and benevolence towards all 
our fellow-creatures unexceptionably, and con- 


ſequently prohibits every ſpecies of oppreſſion 


extortion and cruelty towards them. Theſe 
tranſcendant principles of human nature. are 


paramount to all civil inſtitutions 5 they cannot 


be changed extinguiſhed or ever affected by them. 
No human laws can ſpecify all poſlible occaſions 
exigencies or conditions of complying with this 
general law of ſocial nature. The Deity from 
whom we reccived our nature infuſed into us at 
the ſame time a conſciouſneſs of the commands, 
which he then impoſed upon us. The execu- 
tion of theſe commands (or laws) in each parti- 
cular inſtance he left not to the diſcretion of 
men: he engrafted their obligation in the exiſt- 
ence of mankind ; he made theſe laws unexcep- 


tionably 


ON USURY. 


tionably binding, and the occaſions of fulfilling 
them he adapted to the indefinite variety of all 


| poſſible caſes. The great moral obligation of 


affording relief ſuccour and comfort to our 
diſtreſſed fellow-creatures, which prevents ex- 
tortion and oppreſſion had the ſame binding 
obligation upon mankind before God gave the 
law to Moſes upon mount Sinai, that it now 


has and ever will continue to have upon man, 


whilſt his nature continues ſuch as it now is. 
The particular laws of particular nations, which 
extend the lawfulneſs of Uſury to a particular 
rate of Intereſt no more interfere with the gene- 
ral Jaw of nature againſt extortion and oppreſ- 
ſion, than the peculiar laws of property ſecure 
the ſtanding ear of corn againſt the imperious 
cravings of a ſtarving individual. There may be 
cales, in which the exaCtion of any Intereſt upon 
the loan of money from a diſtreſſed individual 
may amount to oppreſſion and cruelty. Such 
caſes are without the preſcience and proviſion of 
human legiſlators : they can only be regulated by 
the conſcience of the party, upon whom the in- 
variable and indiſpenſable law of nature ope- 
rates : they can neither be enjoined by precept 
nor enforced by puniſhment. Hence we have 
never ſeen any legiſlators, ancient or modern, 


undertake to prohibit and puniſh, or enjoin and 


reward 
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reward any ſpecific acts for or againſt beneyo- 


lence or charity. 

Whilſt Jam dat to account for the 
exceſſive acerbity, with which chriſtian moraliſls 
and divines have purſued and reprobated even 
the moſt moderate rate of Uſury, it is to me 
unaccountable, that not one of them, at leaſt 
that I have diſcovered, has laid it down that it 
was ſinful to borrow the money and pay the In- 
tereſt upon it : yet is it not evident, that he who 
ſolicits the commiſſion of the crime by another, 
and pays the pretium iniquitatis, is fully parti- 
ceps criminis ? And if the contract for and actual 
receipt of the Intereſt or uſurious encreaſe be 
againſt the Law of God, he that propoſed 
fought or entered into the contract and fulfilled 
it by the payment of ſuch Intereſt cannot ſurely 
be exempted from the immorality or ſinfulneſs 
of the act. By our common law the puniſhmeut 
for the offence of Uſury is confincd to the re- 
ceiver of it only; which tends to prove, that the 


common law of England knows no Uſury, which 


is not an act of hardſhip or oppreſſion, and no 


hardſhip or oppreſſion in a money-tranſaCtion, 


which 1s not uſurious in its nature, 

As the whole guilt of Uſury has been ever 
made to fall ſolely upon the lender, in fo much, 
that, as we ſhall ſhew hereafter, the borrower is 
not conſidered by our law particeps criminis, as 


0 
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to the uſe and application of the penal effects of 
the ſtatutes : it will be requiſite to conſider fully 
and impartially the reaſon and grounds of this 
doctrine. Dr. Wilſon has entered more fully 


than any other writer, that I have met with into 


the reaſoning of the general rule: © And now 
* cometh to my mind a matter moſt needful to 
ebe ſpoken of, after ſuch heats of ſpeech uſed 
« againſt the Uſurer, and that is, whether he that 
* payeth Uſurie be an offendour or no. For 
« ſome thinke, that bicauſe there can be no 
* Uſurie without borrowing, thoſe therefore that 
“ borrowe are in faulte, as they which do give 
* cauſe of this horrible offence, &c. I doe an- 
« ſwere, that everie borrower doth not ſinne, bi- 
* cauſe it is an involuntarie action, and much 
* againſt the borrower's will, to paie money 
* upon Uſurie, who would rather with all his 
* hart borrowe freelie, and paie nothing for the 
lone than otherwiſe.” He then ſtrengthens 
his aſſertions by comparing the neceſlity of the 
borrower to that of delivering a purſe to a high- 
wayman, or of throwing overboard the cargo to 
ſave a veſſel from ſinking. This mode of rea- 
ſoning ſhifts the main queſtion, and does not 
meet the difhculty in any ſhape. 

The main queſtion is, Whether Uſury be in 


Dr. Wilſon on Uſurie, p. 1 50. 
3 itſelf 
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itſelf et ex naturd ſud a ſinful and immoral 
act or malum in ſe? If it be, then I preſume, the 
looſeſt caſuiſt will not admit of any direct or indi- 
rect co-operation in the act, which is not a par. 
ticipation of the crime; as it would be impoſſible 
for a man with full deliberation to concur in 


promote cauſe procure countenance or ſanc- 


tion an act of robbery adultery murder or any 
other act commonly allowed to be ſinful and im. 
moral in itſelf, without partaking of the fin cr 
immorality. Dr. Wilſon (p. 34.) compares 
Uſury with theſe very crimes : and to ſhew how 
ſtrongly he was impreſſed with theſe convi-11ons, 
he ſays even of the perſon, who takes the mol: 
moderate Intereſt for his money, The Uſurer, 
that taketh leſs, bicauſe he would ſeeme honeſt, 
„„ ſhall go to the divell, bicauſe he hath wit- 
„ tingly ſinned againſt God, as wel as the other 


that taketh more; for that the lawe ſaieth 


„ plainlie, 1 hou ſhalt not take any thing over and 
© above that thou haſt lent.” And in the next 


page he adds,“ TI here is no meane in this vice. 


* more than there is in murder theſt or whore- 
« dome. And therefore I faie and maintaine it 
© conſtanthe, that all lending in reſpect of time, 
for anie gaine, be it never ſo little, is Uſune, 
„and ſo wickedneſs before God and man, and 
* a damnable deed in itſelf; bicauſe we are 

& commanded 
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TY « commanded to lend freelie, and to look for 
be nothing over and above that we did lend.“ 

of An uſurious loan can ſcarcely be ſaid to re- 
1. nove diſtreſs, as according to theſe reproba- 
1 tors of Uſury, the unfortunate borrower cannot 
i fall under a greater misfortune than that of Uſu- 
IC 


ry: his borrowing therefore becomes an aggra- 
ation and not an alleviation of his diſtreſs: and 


n- Wl therefore this inveterate perſecutor of Uſurers 
er bluntly tells them (p. 37.) © For my part, I will 
© Wl © with ſome penall lawe of death to bee made 
K againſt thoſe Uſurers, as well as againſt theeves 
ns, 


* or murtherers, for that they deſerve death 
ol: WW © much more than ſuch men doe ; for theſe 
er, © Uſurers deſtroie and devour up not onhe whole 
, „families but alſo whole countries, and bring 
it. all folke to beggerie that have to doe with 


zer © them ©,” I muſt however obſerve, that mo- 


th ney is more frequently borrowed at Intereſt (or 
nd WW Uſury) by the rich, than the poor and needy : 
ext WF for few will find uſurious lenders, where the 


Requeſts dedicated his work to Lord Leiceſter and wrote 
and publiſhed it, as appears from the date of the epiſtle in 
1569 near ſeven years before the 13th of Eliz. was paſſed, 
The edition of 1584 about eight years after this a& diſplays 
in front almoſt more than an uſual imprimatur. © Seen and 
allowed according to the Queen's majeſty's injunctions,“ 
though the book be evidently againſt the efficacy and lawful- 
| neſs of the ſtatute. 


E 2 borrowers 


—— 92 


Dr. Wilſon, who was one of the Maſters gf the Court of 
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borrowers do not command adequate funds, or 
means of enſuring the payment both of Principal 
and Intereſt, Whoever therefore borrows at In- 
tereſt, that is not reduced to the laſt extremity, 
cannot plead this urgency of his neceſſities in 
favour of his loan : and therefore if theſe ene- 
mies of all Uſury argue conſiſtently, every man 
ſins before God and man, that pays Intereſt for 
money, if he can poſlibly exiſt without the loan, 
The univerſal practice of all mankind, the ſane- 
tion of the expreſs laws of the beſt conſtituted 
governments, and the loud cry of natural juſtice 
and equity call upon us for the dire& contrary 
concluſions, 


The ſummary concluſion from the contents 
of this chapter is, that it is not ſinſul, but lawful, 
for a Britiſh ſubject to receive legal Intereſt for 
the money he may lend, whether he receive it in 
annual Cividends from the public, or in Intereſt 
from private individuals, who may have borrowed 


it upon mortgage bond or otherwiſe. Few per- 


haps will deny ſo fimple and obvious a poſition: 


but when I refleQ, that it is diametrically contra- 


dictory of the opinions and concurrent teſtimony 
of the fathers and divines of at leaſt 1 500 years 
of the chriſtian æra, as underſtood by mo- 
dern ſchoolmen, I feel myſelf particularly called 
upon to account for the variation of the theor) 

and 
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1 and practice of the whole chriſtian world for ſo 
many centuries upon tl. is ſubject. 

Permanent and transferable property is eſ- 
ſentially and excluſively the creature of the ſo- 


n : ant 

vereign power of the ſtate: the acquiſition en-. 
of 2 . 
ment uſe and transfer of it depend upon the 
* laws of each particular ſtate. Now if the civil 
\ and ſpiritual power be each original ſovereign 


and independent upon each other, it is impoſſi- 
die, chat one and the ſame object ſhould in the 
ſame reſpects be liable to the control of both; 
for then, the two controlling powers could not 
be independent upon each other, nor ſovereign; 
for thus they would meet and claſh when 
brought into action. As then the diſpoſal and 
11, vplication of property forms no part of the 
power given by Chriſt to his apoſtles and their 
ſucceſſors, when the churchmen ſpeak and dic- 
tate upon this ſubject, which 1s evidently out of 
dhe reſort and competence of the ſpiritual power, 
they are more likely to err, than ſtateſmen poli- 
ticians and lawyers upon a- matter, that lies 
excluſively within the management and control 
of the civil magiſtrate, as Gerſon ſo emphati- 
cally expreſſed it, pectat ad eum præcipus quan- 
tum poſſibile fit, Such chriſtians as believe, that 
in virtue of Chriſt's promiſes his church upon 


* Vide Church and State, 2 ch, iii book, 4 alibi paſſim. 
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earth ſhall never teach error or hold out falle 
terms of communion to it's members, confine 
this belief to the authority of the church in de. 
claring only what was primitively revealed to 
the apoſtles by Chriſt. Now it appears rea- 
ſonable and indeed neceſſary, that if any ſuch 
ordinance or revelation had been made by Chriſt 


to his apoſtles, it muſt have formed an article 


of ſome creed or commandment and been 
holden out as a term of communion to all the 
members of the church. This is not the caſe 
in the Roman Catholic church : and upon the 
authority of a very learned Proteſtant divine * 
of the laſt century there appears a perfect har- 
mony of opinion upon this ſubje between the 
church of England and the church of Rome. 
Neither doe | herein coaſt upon any contro- 
e verſy of believing as the church believeth : for 
e this that we have in hand is no principle of 
* faith, no myſterie of ſalvation to be appre- 
& hended in the ſimplicitie of beliefe : but 
« a point of moralitie belonging to the ſecond 
te table and ſo determinable in reaſon by the 
rules of equitie and charitie.” An avowal of 
this nature from ſo decided an enemy to Ulury 


Y Roger Fenton bachelor of divinity in 1611 wrote 2 
moſt violent treatiſe againſt the lawfulneſs of any ſort of 
Uſury, which he dedicated to Lord Chancellor Elleſmere 18 


{mall quarto. Vid. p. 75. 
will 
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lle vill amount to the ſtrongeſt proof, that Uſury 


ne ¶ is not e by the New Teſtament; 
le- otherwiſe 
to | 


ea. t There is a remarkable paſſage in St. Luke from which 


the lawfulneſs of Uſury or of placing out money at Intereſt, 
all (e. xix. v. 22.) © Wherefore then gavefl thou not thy money 
cle © into the bank, that at my coming I might have required mine 
en Wl © own with Uſury ?”” There is no queſtion, but that this was 
he ſpoken.in a parable: yet it muſt be admitted, that the uſages 
and cuſtoms, which our bleſſed Lord alluded to in his para- 
bles were ſuch as were known and frequent amongſt the Jews, 
he Bil to whom he ſpoke, It follows then, that there were at Jeru- 


think a very ſtrong inference is to be drawn in favour of 


edlem bankers and brokers who borrowed or took in money 


ir. Wl -t Intereſt ; and it is to be preſumed lawfully. For I do not 
he conceive, that our divine Lawgiver would make an illicit 

ſinful traffic or abuſe the vehicle of inſtruction in his hea» 
*y venly doctrine. As St. Matthew reports this parable, it ap- 
'O- WF pears ſtill ſtronger. (c. xxv. v. 27.) * Thou oughteft therefore 
tor have put my money to the exchangers, and then at my coming 
of WW © {fbould have received mine own with Uſury.” It is to me 


Te- 

; inſtruction to the Jews, have thus recommended or enjoined 
* that to be done, which if done would have been in violation 
N 


of the law of Moſes; I infer therefore, that even amongſt 
he I the Jews, there were lawful methods of placing out their 
of noney at Intereſt or upon Uſury, which were not incompa- 


ſinful or immoral. 
It is indeed poſſible that theſe bankers or exchangers might 
-ul lave been aliens: but I think it little probable. And it ap- 
pears utterly impoſſible, that the words of our Lord in this 
parable ſhould have any reference to thoſe money-brokers, 
hom he drove out of the Temple almoſt immediately after 
E 4 he 


incredible, that our bleſſed Lord ſhould in this parabolical | 


tible with the law: and if ſo; fury could not be in itſelf 
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otherwiſe it muſt have been a principle cf faith 
to every chriſtian, as no chriſtian is exempted 
from believing every part of the Scriptures. 
There can be little doubt, but that the 
Uſury, which the Fathers ſo vehemently in- 
veighed againſt was always looked upon as ne- 


he had delivered theſe inſtructions to the Jews, of which the 
evangeliſts give the account in the ſame chapter. Beſides, 
if we believe St. Jerome, the trade or traffic, which theſe 
brokers bankers or exchangers carried on, was widely diffe. 


rent from that of taking in money at Intereſt or upon Uſury, 


For Maldonatus (in Matt. 442.) gives the opinion of St. 
Jerome as the belt comment upon this paſſage ; in which that 
holy father, who had upon the ſpot made the cuſtoms and 
language of the Hebrews his peculiar ſtudy, informs us, that 
the corrupt prieſts of the Temple had ſet up a very iniqui- 
tous traffic of the ſale of ſuch things, as were uſually offered 
in ſacrifice ; which were bought by perſons coming to the 
Temple and reverted again into the hands of the prieſls, 
ut et venderent non habentibus et ipſi rurſum empta ſuſciperent. 
The prieſts alſo eſtabliſhed money changers or brokers there, 
to lend out money upon ſecurity and they took the Intereſt 
or Uſury upon it in different wares, thus to evade the law, 
that forbad Uſury, as they interpreted it, in coin, But this, 


he obſerves, was a mere ſhift of the covetous prieſts, who 


ſought every contrivance to enſnare and prey upon the peo- 
ple. Excogitaverunt igitur ſacerdotes quom:do predam de po- 
pulo facerent. Whence it appears, that even at Jeruſalem, there 
were lawful methods of placing out money amongſt the 
Jews at Intereſt, which were not prohibited by law : and 
probably becauſe ſuch loans were not made to the poor or 
diſtreſſed, in which the immorality of Uſury appears to me 
excluſively to conſiſt, | 


5 ceſlarily 
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ceſſarily oppreſſive or bearing upon the poor 
and indigent. Thus after St. Gregory Nyſle- 
nus had preached againſt Uſury and worked up 
the whole city to an extraordinary execration of 


the crime, the Uſurers by way of revenge, 


threatened rather in future to let the poor 
ſtarve, than lend them any more money. It 
appears, that St, John Chryſoſtome who is alſo 
ſupereminently violent in his , declamations 
againſt Uſury, meant ſuch Uſury only, becauſe 
he elſewhere ſpeaks of and recommends to pa- 
rents to place out their money at Intereſt upon 
good ſecurities and rather leave it ſo placed out 
to their children, than in ſpecie: firſt to enſure 
them a better income and ſecondly to fave them 
the trouble of ſeeking a freſh ſecurity. * r 
„ argentum haberes ſub fænore collacatum et debitor 
« prob uss efſet, mall:s certè ſyngrapham quam aurum 
e filio relinquere, ut inde proventus ipſi eſſet mag- 
„nus nec cogeretur al'ns quærere, ubi poſſet col- 
te [ocare,” To relieve the poor and diſtreſſed is 
certainly at all times commendable, but whether 
it be by abſolute donation of charity, or what 
is almoſt equivalent by a gratuitous loan, the 
caſe will vary but little, as to the duty and prin- 
ciple of action. Benevolence and charity are 
certainly ſtrongly recommended to us in the 


. Joan, Chryſ. in Matt. Homil, Ixvj and Ixvij. p. 660. I. 6. 


Tom. vii, edit, D. Bern, de Montfaucon, 
Scriptures, 


37 


PART I. 
CHAP. I. 
— 


A TREATISE 


Scriptures, . generally enjoined by the law of 
ſocial nature and emphatically enforced by the 
ſpirit of chriſtianity. No man will deny that 
voluntary poverty was recommended to the 
young man in the goſpel : but that, or the re- 
commendation of any other point of evangeli- 
cal perfection widely difters from an obligatory 
and indiſpenſable precept : as well might it be 
argued from one caſe, that the abſolute reten- 
tion or the poſſeſſion of property was ſinful, as 
from the other, that it was ſinful to place out 
that properry at Intereſt, which ſhould not be 
an act of oppreſſion to the diſtreſſed poor or 
unfortunate *. 
Senſible that I have dwelt longer, than has 
appeared neceſlary to many of my readers upon 
a queſ- 
x Of this ſame opinion is the learned Grotius, whoſe vaſt 
knowledge both of the ſacred and profane writers raiſed him 
above the warping prejudices of particular ſchools. He 


ſays *, that although the poſitive prohibition to the Hebrews 
not to take UUſury from their circumciſed brethren ſhould not 


be of neceſſary obligation, yet it will be admitted at leaſt to 


be of moral perfection. Si non neceſſaria ceriè moraliter 
honefla, and in that light more binding upon chriſtians than 
upon the Jews: as chriſtian charity and benevolence are not 
confined to any particular ſet of men, as was the ſpirit of 
the Jewiſh law: ea nunc praflanda ſunt homini cuivis, omni 
Populorum diſerimine per evangelium ſublato, latiuſque extenſo 
proximi intelledu. And in confirmation of his opinion he 


quotes what Lactantius had ſaid upon the duties of a chriſ- 
* Grot, De jure belli et pacis, L. ii, c. 12. J. xx. 
| tian. 


Als: > a 
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a queſtion not now doubted by any, I muſt re- yParT 1, 
mind them, that the prime end of this chapter Ma. ne 
was to trace the real ſource and origin of the 
common law of England againſt Uſury, which 
muſt eſſentially have ſprung out of the opinions 
feelings and prejudices of our early anceſtors 
upon the ſubject. And although I do not hold, 
that the duration of error for any length of 
time can juſtify the continuance of it in thoſe, 
who ſee the error, yet I have that deference for 
a general and ſucceſſive concurrence of reſpec- 


table authorities, that they ought not to be queſ- 


tioned denied or reſiſted but upon the ſtrongeſt 


and moſt undeniable grounds. 


tian, Non dabit in Uſuras pecuniam, hoc eft enim de alienis 
malis Iucra captare. (Epit. Inſ. c. 2.) And alſo a ſaying of 
St. Ambroſe, (De Offic. iii. e. 2.) Subvenire non habenti, 
humanitas eft : duritiæ autem plus extorquere quam dederit. 
Both which ſentiments clearly prove, that theſe two fathers 
ſpoke of biting and oppreſſive Uſury, as a breach of general 
humanity or philanthropy, and not of the mere taking of In- 
tereſt for money lent, as a violation of a divine precept of 
univerſal and indiſpenſable obligation, 
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tation of the 
Common 


Law. 


England, I mean it in that ſenſe, which Sir 
Matthew Hale calls it's “ uſual and common 
ee acceptation. This is that law, by which pro- 
„ ceedings and determinations in the King's or- 


z Hiſt, of the Common Law, c. ii. 


„ dinary 
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&« dinary courts of juſtice are directed and guid- 
« ed. This direQs the courſe of deſcents of 
« lands and the kinds: the natures and the ex- 
t tents and qualifications of eſtates : therein alſo 
te the manner forms ceremonies and ſolemnities 
te of transferring eſtates from one to another: 
the rules of ſettling acquiring and transferring 
* of properties: the forms ſolemnities and obli- 
« rations of contracts: the rules and directions 
« for the expoſition of wills deeds and acts of 
„ parliament. The proceſs proceedings judg- 
* ments and executions of the king's ordinary 
% courts of juſtice: the limits bounds and ex- 
e tents of courts and their juriſdiction. The ſe- 
«* yeral kinds of temporal offences and judg- 
ments at common law: and the manner and 
„application of the ſeveral kinds of puniſh- 


| © ments, &c.“ 


When a ſtatute or act of parliament is made 
concerning any point of common law, the com- 
mon law concerning that point is changed al- 
tered or affected by the ſtatute as far only, as 


the ſtatute expreſsly goes. So where an act of 


parliament inflias a new puniſhment for an old 
offence at common law, it {till remains an of- 
tence and puniſhable by the common law, as it 
was before the act paſſed. Forgery for inſtance 
was made felony by the 5th of Elizabeth ; yet 
it remained an offence at common law puniſh- 

able, 


61 


PART I. 


CHAP. II. 
— — 


Whether the 
common law 
be now ſub- 
ſicking. 


62 


PART I. 


CHAP. II, 
—— 


A TREATISE 


able, as it was before that ſtatute, I ſhould here 
ſay poſitively without heſitation, that the com- 
mon law of Uſury at this moment exiſts in its 
full extent, except as to thoſe inſtances, in which 
it has been expreſsly altered by ſubſiſting ſta- 
tutes, were it not for the authority of Lord 
Coke. There is however a difference to be made 
between the authority of our law writers, be 
they ever ſo great, when they deliver their own 
opinions and when they report the deciſions of 


the courts. Lord Coke's own opinions claim 


general, not univerſal ſubmiſſion. And it is 
with the greateſt diffidence, that I venture to 
ſuggeſt, that in this inſtance 1 feel myſelf un- 
der the neceſſity of withholding my affent to the 
opinion of this great man, when he aflerts ': 
« But now by the ſtatutes of 37 Hen. 8, and 
« 13 Eliz. all former acts ſtatutes and laws 
* ordained and made for the avoiding or pu- 
* niſhment of Uſury are made void and of 
„ none effect. So that at this day, neither the 


& common law nor any ſtatute is in force, but 


only the ſtatutes of 37 Hen. 8, 13 Eliz. and 
* 21 Jac. And the eccleſiaſtical juriſdiction 15 
«© ſaved by the ſaid ſtatute of 13 Eliz., as there- 
<« by it appeareth.” . 

If according to this opinion of Lord Coke 


* 3 Inſtit. 152. c. 70. 
3 the 
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the common law concerning Uſury be not now 
in force, it will be a reſearch of mere curioſity 


| to inveſtigate what the common law once was 


concerning that offence. Whereas my object is 
to prove, that notwithſtanding the ſtatutes of 
Henry 8th and Eliz. Uſury is at this day, an 
offence and puniſhable at common law, as it al- 
ways was. My particular view in entering upon 
this diſcuſhon, is not to revive the execution of 
the common law puniſhments againſt Uſurers, 
but to eſtabliſh and ſupport that humane juſt 
and now peculiarly neceſlary maxim, that no 
action can be founded upon a contract, that is 
uſurious at com non law; the very poſhbility of 
which is incompatible with the rectitude of Lord 
Coke's opinion, that here is no common law con- 
cerning Uſury now in force. 


For the full and fair examination of this opi- 


nion or comment of Lord Coke, we muſt firſt 
enter into ſome ſort of an expoſition of the 27th 
of Henry 8th, upon which I beg leave to make 
this preliminary obſervation. This parliament 
acied upon the wileſt principle of legiſlation, 
which to the great detriment of this country 
has been generally neglected by all ſubſequent 
legiſlators. Finding that the exiſting ſtatutes 
concerning Uſury wanted explanation and 
amendment, their firſt ſtep before they under- 
took to remedy the evil, was to repeal all the 
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PART 1. ſubſiſting ſtatutes, that there might exiſt no pol. 
CHAP. u, ſible variance or inconſiſtency in the written law 
: upon the ſubject. The full extent of the mil. 
chief ariſing out of a multiplicity of ſtatutes in 
pari materia can only be thoroughly known to 
thoſe, who have undergone the irkſome taſk of 
expounding and harmonizing a variety of ſta- 
tutes affecting the ſame object. Did only one 
written law exiſt at one time upon one ſubjeQ, 
our code of ſtatute laws would then probably be 
perſpicuous ſimple and efficient, and not, as in 
too many inſtances they now are, a maſs of ob- 
ſcurity perplexity contradiction and miſchief. 
Eft ofthe The preamble of this act ſpeaks too clearly 


repealing 


part of — of ſelf to need a comment. Where before 
did conſi- this time divers and ſundry acts ſtatutes and 
— laws have been ordained had and made with- 
in this realm for the avoiding and puniſhing WW * 
of Uſury, being a thing unlawful, and of other 
corrupt bargains ſhifts and chevizances, which 
« acts ſtatutes and laws been ſo obſcure and i 
& dark in ſentences words and terms, and upon. il | 
» the ſame ſo many doubts ambiguities and 
<« queſtions have ariſen and grown, and the ſame WW 1 
« aQs ſtatutes and laws been of ſo little force 
<* and effect, that by reaſon thereof little or no 


e puniſhment hath enſued to the offenders of 


37 Hen. 8th, c. ix. intituled A Bill againſt Uſury. 
«« the 
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of: the ſame, but rather hath encouraged them to part 1: 
w I © uſe the fame.” It is a matter of ſerious im- MAP. It. 
if. WW © portance to aſcertain preciſely, what was re- 
in W pealed and what was enacted by this ſtatute; 
to The enacting part of the ſtatute I ſhall hereaf- 
of ter conſider, when I diſcuſs the nature of Uſury 
ta- by ſtatute law: the queſtion now under diſcuſ- 
ne WW fion is, Whether by this act of Henry VIII the 
common law of Uſury were made void and of 


be none effect? Lord Coke's opinion in the affirm- 
in ative I cannot ſubſcribe to. The words of the 
ob- repeal appear concluſive againſt it, viz. that the 
ſaid acts ſtatutes and laws heretofore made of or 
riy Wl concerning Uſury ſhifts corrupt bargains and che- 
ore vizances and all pains forfeitures and penalties 
ind Wl concerning the ſame. Theſe words evidently re - 
th- fer to and are merely co-extenſive with the 
ing T words of the preamble, ſundry acts ſtatutes and 
her Wl laws ordained had and made within this realm for 
ich WW the avoiding and puniſhing of Uſury. Now it is The ga, 
and manifeſt, that theſe acts ſtatutes and laws muſt pf. un. 
pon. MW be roritten laws; for to them alone is applicable eas. 
and any obſcurity in ſentences words and terms: the 


me W miſchief, which is complained of and intended 


to be. remedied by this ſtatute, could not have 
ariſen or grown out of an unwritten law, ſuch 
as the common law of England is. It appears 
equally unqueſtionable, that the legiſlature had 
| only in contemplation the 'inefficacy of ſuch 
F puniſh- 
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puniſhments, as were direQed and impoſed by 
theſe acts ſtatutes and laws, which were ſo. ob- 
ſcure in their /entences words and terms as to be 
of little force and effect. 

The learned commentator upon theſe ſtatutes 
of Uſury appears in the very paragraph I have 
cited to have ſubſtantially contradifted his own 
opinion upon the abrogation of the common 
law. For ſays he, the eccleſiaſtical juriſdiction is 
ſaded by the ſaid ſtatute of the 13th of Elizabeth, 
as thereby it appeareth. Now the direct infer- 
ence from Lord Coke's words is; therefore the 
common law was not abrogated or aboliſhed by 
the 27th of Henry VIII: for if it had been, 
then the ecclefiaſtical juriſdiction over Uſury 
could not have been /aved, though it might 
have been revived by this ſubſequent act of 


Elizabeth. Now this ſaving of the eccleſiaſtical 


juriſdiction of which Lord Coke here ſpeaks, 1: 
the direct ſaving of the common law againit 
Uſury *: for there are many uncontrovertible 


documents to prove, that by the common law. 


The 13th Kl (chap. viii, ſect. 9.) which revived the 
27th Hen. VIII, (that lad been repealed by 5th and 6th of 
Edw. VI,) from the zoth day of June 1570, declared, that 
in caſe any perſon ſhould offend againſt the faid revived act; 
then all and every ſuch offender and effenders ſhall and may 40% 
be puniſbed and correqted according to the eccleſiaflical laws here- 
tofore made againſt Uſury. | 


of 
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of England the crime of Uſury was only m_ 
able by the eccleſiaſtical court. 

We find in 15th of Edward III. (A. D. 
1341 *,) that the clergy complained through the 
archbiſhop of Canterbury and other biſhops, 
that the puſtices had puniſhed Uſurers : 
the anſwer was; 
* puniſhment of dead Uſurers and the ordinaries 
« of living Uſurers.” An irrefragable proof, that 
by the common law of England at that time, 
the crime of Uſury was puniſhable by the eccle- 
ſiaſtical court. 

Sergeant Rolle, in his abridgment *, gives a 
fuller anſwer to this. 
It is accorded and aſſerted, that the king and 
„his heirs ſhall have the cognizance of the 
* Uſurers dead, and that the ordinaries of holy 


church have the cognizance of Uſurers on 
life, as to them appertaineth to make compul- 


«* fion by the cenſures of holy church for the 
ſinne, to make reſtitution of the Uſuries taken 
«* againſt the laws of holie church, (Mes c'elt 
«* ſtatute fuit apres en le dit anne repele.)“ 
| cannot find any ſubſtantial authority, upon 
which Sergeant Rolle could ſo poſitively aſſert, 
that this ſtatute was repealed in the ſame year. 


 Prynne's Cott, Rec. Tur. Lond. 32, 33. 
> Boi, Tit. Uſurers. 
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Nor when it is conſidered; does the effect of re- 
pealing it clearly appear. By it nothing new 


was enacted; and when we take into reflection the 


complaint of the clergy, that the Juſtices uſurp- 
ed their authority in punifhing Uſurers, and 
then refer to that complaint the anſwer, that 
the ordinaries ſhall have the cognizance of live 
Uſurers as to them appertaineth, we muſt neceſ- 
farily conclude, that the ſtatute did no more 
than declare, what the pre-exiſting law upon 
the ſubje& was: for I take, the words, as 7s 
them appertaincth to mean neither more nor leſs, 
than that they had ſuch cognizance by the com- 
mon law. Now ſuppoſing this ſtatute to have 
been purely declaratory of the common law, 


and that it was ſimply repealed without any fur- 
ther enactment or declaration: the effect of the 


repeal could not go the length of aboliſhing the 
common law, which pre-cxiſted the declaratory 
ſtatute, The whole poſſible effect of a repeal 
is to do away the effe& of the a@ repealed: 
but if it aboliſhed a law, which exiſted before 
the paſſing of the act repealed, it would ope- 
rate further, than the doing away the effect of 
the act repealed: conſequently ſhould even this 
ſtatute have been repealed in the ſame year of 
the 15th Edward III, yet would the cognizance 
of Uſurers by the ordinaries have remained 
after the repeal preciſely, as it was before the | 

| paſling 
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paſſing of the act repealed. Sir Edward Coke rarti. 
ſays indeed, th this flatute was afterwards re- CHAP, u. 


pealed, as hereaſier ſhall appear: by which 1 


preſume he means, that it was repealed by the 
act of Henry VIII: and not in the ſame year, 
as Rolle aflerts. If however this declaratory 
act had been repealed the ſame ycar, like ſome 
other acts for want of the royal aſſent, it is 
{till more clear, that the common law could not 
have been aboliſhed by that act, which barely 
declared the ſtatute (paſſed without ſuch aſſent) 
void and annulled. Willing nevertheleſs, that 
e the articles contained in the ſaid pretended 
e ſtatute, which by other of our ſtatutes or of 
* our progenitors kings of England have been 
% approved, ſhall according to the form of the 
« ſaid ſtatute in every point, as convenient is, 
be obſerved.” This is a moſt pointed decla- 
ration, that the repeal of this ſtatute ſhould not 
produce any effect whatever upon pre-exiſting 
laws, If however Sir Robert Cotton and Wil- 
liam Prynne be faithful in abridging this peti- 
tion of the clergy and the king's anſwer to it, 
it is impoſſible, that what is called and publiſhed 
as the Vth chapter of the 15th Edward III 
ſhould not have received the king's moſt formal 
aſſent; and conſequently thi: ſtatute, or chapter 
or els of the ſtatute was not annulled by 


# 3 Inſtit. 152. 
F 3 that 
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that act, which avoided a ſtatute of the ſame 
ſeſſion, that had not received the royal aſſent. 
It 1s evident that in the year 1486, this very 
act ſaid by Rolle to have been repealed was 
by the parliament of 3 Henry VII conſidered 
to be in full force as then exiſting, as a noble 
and ſpecial ſtatute for remedying inordinate 
changes and rechanges, of which I ſhall ſpeak 
hereafter. 

In the 5oth year of the ſame king Edward 
III. (A. D. 1376,) the commons petitioned, 
That the like order tbat is made in Lenden azaift 


the bcrri» le vice of Uſury may b2 obſerved through. 


cut the whole realn : to which the anſwer was; 
that tbe cid law ſball iontinue, Now in order 
to find what this % law was, we mult necel- 
farily look up to the then exiſting laws con- 
cerning the puniſhment of Uſurers, and we ſhall 
find, that by the common law the ordinaries had 
cognizance of the offence and the puniſhment 
of live Uſurers : and becauſe the order made 
for the ſuppreſſion of Uſury within the city of 
London mult have depended upon the lord 
mayor and his court and not upon the biſhop, 
therefore the anſwer was, that the old law 
ſhould continue; which in other words meant, 
that out of the city of London the ordinaries 
ſhould retain their cognizance and juriſdiction 
over Uſurers, as to them appertained. This we | 


find 
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find confirmed by the anſwer given to the com- 
plaints of the commons in the very next reign 
within the ſhort ſpace of about ſix years from 
that time; for in the 6th of Richard II“, 
(A. D. 1382,) ſeveral petitions or bills were 
exhibited by the commons in Parliament 72 
bave ſome remedy againſt Uſurie Uſurers and 
Brokers : the general anſwer to which was— 
Touching Ujurie the king would the laws of the 
cburch ſhould diſcuſi the ſame : but if any man be 
grieved by Uſury upon accompt treſi ass extortion 
oppreſſion falſehood deceipt or ſuch like mean, the 
laws and cuſtoms of the realm ſhall puniſh the ſame, 

Rolle in his abridgment quotes from the par- 
liamentary rolls an anſwer to the petition of 
the commons, that places this matter out of all 


doubt: and yet it is wholly unnoticed by Sir” 


Robert Cotton, William Prynne and Lord 
Coke. 5 Henry IV. (A. D. 1403.) © The 
commons prayed, that as in the city of Lon- 
* don, fo elſewhere throughout the realm the 
horrible and damnable ſin of Uſury common- 
« ly practiſed under the name of chevizance, 


and by ſtrangers called brokers, who have no 


* other livelihood but their gains thereof, art- 
fully converted into various forms, and which 
* are done openly by their means, whereby 
many of all eſtates both ſpiritual and temporal 


p Prynne's Cott. Ab. Rec, of the Tower, 285. 
F 4 „ have 
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have been empoveriſhed, and their wealth and 
lands loſt: that it may be ordained, that no 
alien nor denizen may be a broker of Uſury 
« for the time to come; and that this may be 
«inquired into every year, and whoever ſhall 
be convicted of being ſuch broker, ſhall for- 
© feit all his goods to the king.” To which 
the anſwer was: Let this matter (e governed 
and ruled according to the law of holy church 
during the life of ſuch Uſurers.” 

From the anſwer which was given to the 
commons in the 6th of Richard II, we may 
perceive a very marked difterence between that 
Uſury, which was ſubject to the cognizance of 
the ſpiritual court, and that, which was liable to 
common law proceſs. It appears not improba- 
ble, that the taking of regular and moderate 
Intereſt, which by law was formerly permitted 


to the ſews, but never to Chriſtians, was that 


ſpecies of Uſury, of which the ordinary claimed 


cognizance. But the common law gave redreſs 


wherever any unfairneſs of account, treſpaſs, ex- 
tortion, oppreſſion, falſehood, or deceipt, ac- 
companied the tranſaction : which ſeems to im- 
port, that every hard and oppreſſive money 
bargain was by the common law of the land 
vſurious and puniſhable as ſuch by the common 
law courts. And it miſt have been for ſuch 
Uſury, that Lord Coke ſays an Uſurer was 

7 | fined 
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fined by a jury *, Jaannes Hoperd cenvi dus per 
juratores pro Hard ca iendd 11s, 8d. pro 205, 
praſtandis er fie Ne ſimilibun. This fine by a jury 
could not have been impoſed in the eccleſiaſtical 
court, which knows no jury. Such alſo muſt 
have been thoſe Ufurers, who as Lord Coke 
ſays, were indicted for taking Uſury before juſ- 


tices in eyre (which was a common law court) 


and ſome were pardoned by the king and others 
not. It is rather furpriſing, that Lord Coke 
did not notice this difference between that 
Uſury which was puniſhable in the civil and that, 
which was only puniſhable in the eccleſiaſtical 
courts; He ſpeaks indiſcriminately of the pu- 
niſhments of Uſury *, „By the ancient laws 
of this realm Uſury was unlawful and puniſh- 
able, although the puniſhment was not always 
one, but ſometimes greater and ſometimes 
eser.“ 

It is not improbable, that the chief reaſon, 
which rendered our anceſtors ſo deſirous of 
transferring the puniſhment of ſimple Uſury 
from the eccleſiaſtical to the civil courts, was 
their affection to the trial by jury: yet ſuch in- 
fluence had the clergy upon the King and peers, 
and ſo tenacious were they of the power and 


* 3 Inflit, 153. He quotes Hill, 6 Edw. III. coram 
Rege. Rot. 130. Norff. | 
2 Ibid,” 
juriſ- 
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juriſdiction of their eccleſiaſtical courts, that 
parliament never would alter the common lay 
of the land in that reſpe&t*. The commons in 
the 14th year of Richard II. (A. D. 1390, 
prayed, ** That againſt the horrible vice of 
< Uſury, then termed ſchefes, and practiſed as 
well by the clergy as laity, the order made by 
John Nott, late mayor of London, may be 


executed through the realm.“ To which the 


anfwer was — The king willeth, that thoſe or- 
« dinancies be viewed, and if the ſame be found 
to be neceflary, that the ſame be then af. 
„ firmed.” And it was but about 13 years 
after this anſwer, that the commons prayed, 


that every broker of Uſury ſhould forfeit all his 


goods, and the cognizance and puniſhment 
thereof were reſerved to the church. 

Almoſt every mention, that we find made of 
the offence or puniſhment of Uſury in our old 
books or parliamentary records opens ſome ad- 
ditional reaſon, why our anceſtors under the 
impreſſions, that were then generally entertained 
of the nature of Uſury, ſhould leave the cog- 
nizance of it to the ordinaries. Thus we ſee 
as early as A. D. 1266 *, the biſhops declared 


competent to enjoin wholeſome pennance for 


that ſin; that is, to puniſh live Uſurers. © 4 


1 Cott. Ab. Records of the Tower, p. 339. 
> Rot. Parl. 51. Hen, III, apud Coke, 3 Inſtit. 151. 


2 « 16 Art. 
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« gere ſalutarem. Sed quia committendo Uſuram, 
e Uſurarius furtum committit, et ſuper hoc eft con- 
« vietus, catalla et terre Uſurarii, ſicut catalla 


"66 furis ſunt regis, et | qui voluer int contra Bi- 


* modi Uſurarium, reſtituantur eit bona ſua, que 
„ ip Uſurarii per Uſuram extorſerunt.” And 


Bratton, who flouriſhed under this very king, 


informs us, that it was an article of the charge 
of inquiry by the juſtices in eyre. De Uſurariis 
chriſtianis, qui fuerunt, et que catalla habuerunt, 
et quis ea habuerit. This enquiry certainly was 
to be made of dead, not living Uſurers. But if 
Lord Coke be warranted in ſaying, that many 


were indited before the juſtices in eyre for 


taking Uſury, it is to be obſerved, that they 
were indited for what, Uſurarii fer Uſuram ex- 


torſerunt : and we have before ſeen, that if any 


man be grieved by extorſion, &c. the laws and 


cuſtomes of the realm ſhall puniſh the ſame. 


It appears moreover evident, that from the 
year 1266 to the year 1486, this juriſdiction of 
the ordinaries over live Uſurers was admitted to 
belong to them by common law. For when in 


| the 3d of Henry VII an act was paſſed againt 


Uſury, which impoſed a penalty of 100l. upon 
the Uſurer, it was thereby particularly declared, 
that this new puniſhment ſhould not in any 

manner 
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manner derogate from the powers of the eccle. 


; 8 tas 2 u, fialtical courts; reſerving to the church (the pu- 


niſhment notwithſtanding ) the correction of their 
ſoules, according to the lazwes of the ſame. And 
afterwards again in the year 1494 when the 3d 
of Henry VII was repealed by the 11th Hen- 
xy VII, c. 8, there was an expreſs ſaving of the 
eclatiatical juriſdiction in theſe words; © reſerv- 
" ing alway to the ſpiritual juriſdiction hei- 
3 lawful puniſhments | in every cauſe of Uſury.” 

© Ir would be diſorderly to enter further at 
preſent into any of the effects produced by 
ſtatute upon Uſurers, than to prove by them 
what the common law concerning Uſury was 
at the time of their paſſing. I flatter myſelf 


it appears as clear to all, as it may appear ſingu- 


lar to ſome, that the crime of Uſury though for- 
bidden by common law, was puniſhable only by 
the eccleſiaſtical courts. Such puniſhments were 
as much by common law, as any puniſhments 
inflicted by the common law courts. * © Mat- 
e ters of eccleſiaſtical juriſdiction are of two 
« kinds, criminal and civil. The criminal pro- 
„ ceedings extend to ſnch crimes, as by the laws 
of the kingdom arc of eccleſiaſtical cogni- 
& gunce, as hereſie fornication adultery and tome 
«© others, wherein their proceedings are p 
« rejormatione morum et pro ſclute anime: And 


1 8 ir M. Hale's Hiſt, of the Common Law, ch. 11. 
« the 
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« and the like offences and not of others, as CHAP. 11. 


« murder, theft, burglary, &c. is not ſo much 
from the nature of the offence (for ſurely 
one is as much a fin as the other, and there- 


« fore if their cognizance were of offences, qua- 


« tenus contra Deum, it ſhould extend to all fins 
«* whatſoever, it being againſt God's law.) But 
« the true reaſon is, becauſe the law of the land 
« has indulged unto that juriſdiction the cog- 
e nizance of ſome crimes, and not of others.“ 
Of this deſcription was Uſury : for as by the 
common law of the land it was looked upon as 


ſinful unjuſt and repugnant to the law of God, 


it was obvious, why our anceſtors brought it 
under the cognizance and puniſhment of the 
eccleſiaſtical court : and whatever power and ju- 
nidiction the eccleſiaſtical judges exerciſed upon 
Ulurers by coercion in foro contentigſo, they ac- 
quired it all from the common law of the land : 
for their pure ſpiritual power and juriſdiction 


are by nature incapable of ſuch external coer- 


cive authority. 
Singular it is, that the crime of Uſury under 
luch violent prepoſſeſſions againſt it, ſhould 


' Bratton on 
Ulury. 


never have been accurately and preciſely defined 


by any of our early law writers. Though Brac- 
ton chiefly flouriſhed under Henry III, he is 
faid to have written his book in the reign of 
 TLTELE our 
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our Second Henry, and may therefore be looked 


CHAP. 11. upon as cotemporary with Glanville : this work 


is much more diffuſe upon the laws of England, 
than Glanville's, yet is there leſs in him upon 
the ſubject of Uſury, He ſpeaks not of it even 
as criminal ; but then it muſt remarked, that he 
treats of it only as practiſed by the Jews: 
whence it appears, that by the common law of 
England Jews were allowed to lend at Uſury 
(under certain reſtrictions) and chriſtians were 
not forbidden to borrow : which furniſhes, as l 
before obſerved a plain proof, that the praQice 
could not be forbidden by any poſitive law of 
God, or otherwife the immediate cauſe of the 
offence, as borrowing is, could not be tolerated 
in any chriſtian country. 


ä But a debt of the deceaſed, which i is due 
de to the Jews ſhall not carry Uſury (Interelt) 
e whilſt the heir is under age. And if a Jew's 
debt ſhall have come into the king's hands, 
„ the king ſhall only take the principal, that is, 
the ſum ſpecified in the bond or charter.“ 
Such was the difference between the Jews and 
Chriſtians in reſpe& of Uſury in our old laws, 
that I find it neceſſary to make Judaiſm by 
the laws of England the ſubje& of a diſtint 
chapter. | 


Bracton, lib, ii. c. 26. De acquirendo rerum dominio. 


Glanville 


ON USURY. 


Glanville enters much more fully into the 
mature both of the crime and puniſhment than 
Brafton, but does not confine the crime to Jews. 
Yet it is remarkable, that the ſole puniſhments 
of the crime, which this author mentions fall 
upon the heirs and the repreſentatives of the 
Uſurer, not upon the Uſurer himſelf. For ſays 
he, * Vivus autem non ſolet aliquis de crimine 
Uſure appellari nec convinci. He informs us how- 
ever, that upon the death of an Uſurer all his 
goods and chattels belong to the king, and that 
an inquiſition is to be made upon the oaths of 
12 jurors, whether the deceaſed died guilty of 
the crime. His heir alſo is diſinherited by the 
law of the land, heres autem illius hic eadem de 
cauſa exheridatur ſecundum jus regni; and the 
inheritance reverts to the lord or lords. The 
rigor of the law, he adds, attaches only, where 
the perſon dies actually guilty of the practice: 
not where before his death he ſhall have diſcon- 
tinued and done pennance for it. The moſt po- 
ſitive proof therefore was required by the law at 
this time, that a perſon died actually (and pro- 
perly ſpeaking) habitually guilty of Uſury, in 
order to give a title to the king and the rever- 
ſioner againſt his real and perſonal repreſenta- 
tires. 


* Glany, TraRtat, de Legib. Regni Angliæ, lib. vii. c. 16. 
| The 


79 


PART I. 


CHAP. II. 


—— 
Glanville on 


Uſury. 


80 


PART I. 
CHAP. II. 
Peta on 
Uſury. 


A TREATISE 
The learned Selden in his difertatio in Fletan 


proves inconteſtably againſt Sir Edward Coks 
and others, that the author of Fleta wrote un. 


der Edward I. and not later. This work is but 


2 more concile account of our laws, than Brac. 
ton's: and in many paſſages a mere tranſcript 
from that author ; there are however ſome alter- 
ations in the laws to be noticed in Fleta, that 
took place after the writing of BraQon's trea- 
tiſe. We may remark particularly in Fleta the 
difference, which the laws in his time eſtabliſhed 
between Uſury amongſt the Jews and among 
Chriſtians. Of the latter he ſpeaks as of a crime 
of the moſt atrocious nature, that induced the 
forfeiture of all the delinquent's goods and 
chattels and rendered him outlawed, * Airs 
e injuria eft, que omnium mobilium amiſſionem con. 
fert et legem liberam aufert, que locum habet in 
* Uſurariis chriſtianis.”* But it follows evidently 
from what this author elſewhere obſerves, that 
although amongſt Chriſtians Uſury were ſo 


ſtrialy prohibited and ſo ſeverely puniſhed by 


the- common law, yet by that ſame law it was 
permitted to the Jews, and that upon the lega- 
lity of Jewiſh Uſury was the ſtatute of Merton 
formed, which ſuſpended the accruing of intereſt 


1 C. x. Sec. 2. Scio quidem viros aliquot nominis mag ti 
aliter ſentire, &c. 
2 Fleta, lib. ii. c. 1. 


during 


8 an #umu. 


ng 


ON USURY. 


20th of Hen. III, makes no mention of Jews 
in the chapter relating to Uſury : but ſpeaks of 
it generally, and engrafts a new law upon an 
exiſting uſage, viz. the payment of Intereſt for 
money borrowed, which it could not do, if ſuch 
ulage were illegal in itſelf. Now if any other per- 
ſon than a Jew could at that time have legally 
lent money upon Uſury, the author of Fleta, who 
wrote ſoon after the paſſing of this act, would 
not have ſo confidently aſſerted as Bracton had 
done before him, that the ſtatute related only to 
the debts of the Jews. For ſays he, A debt 
of the deceaſed which is owing to Jews ſhall 
* not carry Intereſt whilit the heir is under age, 
* by the ſtatute of Merton, which is to this ef- 
*fet*,” It would be irregular to conſider the 

operation 


 Fleta, lib. ii. c. 5. Debitum vero defunAi quod debetur 
Fadeis non uſurabit vel multiplicabit quamdiu heres fuerit infra 
atatem, per conflitutionem de Merton, que talis eff. It is im- 
poſſible for me to reconcile this with what I find aſſerted in 
Sanderſun v. Warner (20 Jac. I. Palm. 291.) where L. C. J. 
Lea ſaid that the « Uſury condemned by the common law 
as a common traffic of biting Uſury, ſuch as was practiſed 
by the Jews, and were therefore called Anglice Fudaizantes, 
and being thereof indited forfeited all their chattels. 
But this Uſury under 10 per cent. was not ſuch Uſury as 
* was condemned: and he further adds, that many divines 
(; hold, 


during the nonage of the heir to the cre- pagr t. 
ditor. This ſtatute, which was paſſed in the CHAP. n. 
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operation of the ſtatute of Merton before I have 
entered upon the enquiry into the nature of 
Uſury by the ſtatute law: but ere this be at. 
tempted, it will be firſt neceſſary to examine 
mto the common and ſtatute laws of England 
concerning the Jews. 


hold, that griping Uſury only was condemned; and that one 
might lawfully demand it of rich, though not of indigent 
and diſtreſſed borrowers. I cannot trace the moſt diſtant 
authentic veſtige of any degree of Uſury being allowed by 
common law except to the Jews, And it appears not im- 
probable that the juri{diction of the eccleſiaſtical court over 
live Uſurers was ſuppoſed to be confined to mere Jewih 
Uſurers: but where Chriſtians became Uſurers the common 
law courts might take cognizance of it. As in this very 
caſe it was {tated by council (293) that there were many 
commiſſions granted in the days of Edward I. to enquire 
amongſt the laity, who were Chriſtians Fudaizanter, i. e. as | 
conceive, what Chriſtians were guilty of Uſury, and there 
were many indictments for it and pardons granted, provided 
they would take no more Uſury; and there was cited a pre- 
ecdent of one, who was indicted for Uſury and puniſhed and 
the record was in the court of King's Bench by certiorari. 
Hill. 16, Ed. III. Rot. 28. All which ſhews that the ſpiri- 
tual court had not the excluſive cognizance and right of 
puniſhing all ſorts of Uſury whatever. 
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Tears no other Acts paſſed concerning the Jeu: Ml ** 
but ſuch as are beneficial. fel 


Tur preciſe time of the firſt introduction af la 
the Jews into England is not aſcertained. Both w. 
Hollinſhed * and * Stow attribute their intro- MW la 
duction to William the Conqueror. Other, P. 
imagine, that there were conſiderable ſettlements WM by 
of Jews in the times of our Saxon anceſtors, Ml [+ 
becauſe Hoveden * and * Spelman have placed R 
the following law concerning the Jews amongſt in 
the laws of Edward the Confeſſor. It is not MW ir 
however to be found in the collection of thoſe 


v 
laws made by the abbot Ingulphus *, who 
flouriſhed in that age, was preſent at their con- 
firmation and brought them to the abbey of 

| la 
Croyland ; nor yet in Brompton“, who would WF . 
ſcarcely have omitted to mention ſuch a Jaw, IM | 
had it then exiſted. And their omiſſion of it y 
has appeared to the learned Mr. Selden“ and Ii * 
Mr. Prynne to be conclufive evidence of it; F 


3 Vol. p. 15. 

2 Annals, p. 103. 

3 Rog. Hov. Annal. pars poſterior, p. 604. 
Spelm. Concil. 623. | 

$ Ingulph. Hilt. p. 94. 

Chronicon Joan. Brompton, 956. 

7 Notz in Eadmerum, p. 172 to 195. 

* Pref, to P:ynne's Short Demurrer to the Jews, 
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non · exiſtence in the days of Edward the Con- 
feſſor, and of it's interpolation by Hoveden and 
ſome other more recent writers amongſt the 
laws of that king. It is however the earlieſt 
written document I can trace of the poſitive 
law of the land concerning the Jews. Mr. 
Prynne * is of opinion, that this law mentioned 
by Hoveden, was rather a declaration of the 
Jews ſervile condition under King William and 
Richard I, when Hoveden wrote, than any law 
in King Edward's reign, or before as the words 
import *. Certain however it is, that this law, 
whenever or by whomſoever it was made or 

publiſhed 

Short Dem. p. 3. 

2 It is no concluſive inference, that becauſe there were no 
laws concerning the Jews, therefore there were no Jews ſet- 
tled in England, before the time of paſſing the law: but on 
the contrary the ſubſiſtence of the law neceſſarily imports the 
pre · exiſtence of the objects, upon which the law was to ope- 
rate. Thus for ſome centuries before the reigns of Edward 
and William the Norman we may trace inſtances not only of 
the eſtabliſhment, but of the opulence and liberality of the 
Jews in this country. For in a charter of Witglaff king of 
Mercia, who reigned 14 years and died A. D. 739 (or ac- 


cording to others 737,) made to the monks of Croyland, 


we find confirmed to them not only the royal grants to that 
abbey by the Kings of Mercia, but all fuch lands as had been 


given to them by Chriſtians or Jews. Omnes terras et tenementa 


poſefſiones et earum peculia, gue Reges Merciorum, et eorum pro- 
ceres, vel alii fideles Chriſtiani vel Judai, didtis monachis dede- 
ruit, And Kill earlier than this, the Jews muſt have been 

G 3 numerous 
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publiſhed was declaratory of the common lay 
and not introductory of a new law. 


De Judæis in Regno conſtitutis *, 
„ Sciendum eſt quoque, quod omnes Judzi 
© ubicunque in regno ſunt, ſub tutela et defen. 
| | “ ſione 
numerous in England, ſince the 146th paragraph of the Cz. 
nonical Excerptions publiſhed by Egbright archbiſhop of 
York in 740 forbids any Chriſtians to be preſent at the Jewik 
feaſts, From the preface to Leland's collection it appean, 
that Mr. Richard Waller believed the Jews to have been ſet- 
tled in this country from a till earlier period, viz, the ſupre- 
macy of the Romans in Britain. He grounds his opinion 
upon the diſcovery within this century of a Roman brick, 
which was the key of an arched vault found full of burnt 
corn in Mark-lane London, It had on one fide a bas-reliet 
repreſenting Sampſon driving the foxes into a field of corn: 
and from the elegance of the ſculpture and other criteria, it 
was inferred, that this brick could be no work of latter ages, 
and if of Romans, of Roman Jews from the ſubject. Vid. 
1 vol. of the Monthly Magazine, which contains three very 

inſtructive papers relative to the Jews in England. 

Many circumſtances concur to draw our peculiar atten- 
tion to the eſtabliſhments of the Jews in different nations. 
Their diſperſion over the face of the earth after the deſtruc- 
tion of their temple and the extirpation of their common 
wealth and their continuance in this ſtate of vagrancy to the 
preſent day are urged by moſt of our writers as ſtanding ei- 
vidences of Chriſtianity : and certain it is, that if, as moſt 
Chriſtians believe (Mr. Prynne did not) there will be a gene- 
ral calling and converſion of the Jews to the faith of Chrilt 
before the end of the world, it ſeems neceſſary, that they 


Mould have ſeparate ſettlements in different nations, to keep 
| | EY them 
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« fone domini regis ſunt; nec quilibet eorum 
« glicui diviti ſe debet ſubdere ſine regis licentia, 
« ſudzzi et omnia ſua regis ſunt. Quod fi 
« quilpiam detinuerit eis pecuniam, perquirat 
rex ſuum proprium.” (or as Sir Henry Spel- 
man renders it detinuerit eos, vel pecuniam 
«* eorum perquirat rex ſi vult, tanquam ſuum 
« proprium), ' 

This abſolute dominion of the king in all 
the property of the Jews ſeems ſtrongly to fa- 
your the idea of the Norman William's hay- 
ing brought over many of them at leaſt from 


them as a diſtinct and particular people: otherwiſe by natu- 
ral means they mult long ſince have been incorporated with, 
and thus have become extinguiſhed in the nations, in which 
they reſided. And if there be truth in the imputation of 
more art cunning and ſelf-intereſt to the Jews than their 
neighbours, the diſgraceful harſh and cruel treatment they 
have generally received in all chriſtian.nations would naturally 
alſo operate to make them drop their diſtinctive marks, as 
the ſure badges of oppreſſion and perſecution. Molt nations 
then muſt have had Jewiſh eftabliſhments amongit them. 
The Jews appear to me not only to have retained their reli- 
gious opinions, but alſo their old and characteriſtic ſpirit of 
enterprize and conſequently of emigration : for even at a time 
when the univerſe was buried in idolatry, and the Jews were 
by law obliged to aſſiſt at their annual ſolemnities at Jeruſa- 
lem, we find (AQs ii. 5.) that at the feaſt of Pentecoſt there 
were aſſembled Jews, out of every nation under heaven. Yet 
their uſages laws and religion being temporary and local 
tended to check emigrations more than thoſe of any ether 


nation of the earth. 
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Rouen, perhaps under this condition of the 
moſt abject ſlavery. So unuſual a prerogative 
in the crown and ſuch unqualified ſlavery in the 
ſubject could nit have ariſen by gradual pro- 
greſſion out of the ſpirit of the common law of 
England, if no traces of the very objects of the 
law were diſcoverable before William's days: 
and the whole of this law is peculiarly conge- 
nial with the character and diſpoſition of this 
deſpotic invader. Thus ſtood the common law 
of England for a conſiderable time as to the 
Jews. The Magdeburg centuries * mention, 
that when William tranſlated the Jews from 
Rouen to England, he did it ob n»meratum pre. 
tium : and it is highly probable, that this prince 
gave the example to his ſucceſſors of turning 
this ſlaviſh dependence of the Jews to fiſcal ad. 
vantages, whenever the exigency or temptation 
aroſe. Little ſurpriſing then was it, that the 
Jews, who purchaſed this ſtate of oppreſſion 
and bondage at ſo dear a rate from the Sove- 


reign, ſhould indemnity themſelves by reprifals . 


upon his ſubjects. Thus the opulence of the 
Jews, which ſed the profligacy and avarice of 
our princ-s, encreaſed and multiplied the extor- 
tions upon the people and engendered that uni: 
verſal execration, in which the Jews for a long 
ſeries of years were had by this nation. 


7 Cent, xi. cap. 14. col. 686. 
5 We 


it 
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We have ſeen that U ſury by the common law 
of England was allowed of in the Jews, when 
it was prohibited and puniſhable amongſt Chriſ- 
tians : we muſt alſo remark, that how high 
foever the prejudices againſt Uſury ran in the 
chriſtian world, it was an uſage expreſsly per- 
mitted by God to the Jews in their dealings 
with ſtrangers. Now it is a principle deſtruc- 
tive of civil liberty, repugnant to the ſpirit of 
chriſtianity and neceſſarily productive of religi- 
ous perſecution to preſume the profeſſion and 
practice of any religious diſtinction of human 
beings to be obſtinately erroneous. It is eſſen- 
tially neceſſary, that in point of religious belief 
every Chriſtian ſhould differ from every Jew. 
But in as much as the true faith of a Chriſtian 
conſiſts in the ſubmiſſion of the underſtanding 
to many revealed myſteries, which ſurpaſs the 
intuitive and comprehenſive powers of the human 
mind, it is evident, that this internal and not 
wholly voluntary affection of the mind cannot 
like external conformity be enſured by the coer- 
cion of the civil magiſtrate. Glaring indeed are 
the evidences of Chriſtianity to every reflecting 
Chriſtian: yet the adoption of it muſt be free, 
as coming by perſuaſion only, fides ex auditi. 
Now as the civil magiſtrate cannot poſlibly 
aſcertain the particular time (if ever), at which 


| 2 Jew is perſuaded or convinced of the truth of 


Chriſtianity, 
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Chriſtianity, he cannot conſequently puniſh hin 
for neglecting to follow the conſcientious con- 
victions of his mind, and till he has been guilty 
of this neglect, he is not culpable of any moral 
offence to his Creator by profeſſing the Jewiſh 
religion. Every law therefore directly penal 
merely for profeſling the Jewiſh religion is in it's 
nature unjuſt and formally antichriſtian. 
Judaiſm as an object of the common law of 
England, conſiſted in the profeſſion and exerciſe 
of the Jewiſh laws rites and ceremonies. The 
offence, which was puniſhable by the common 


law was not the denial of Chriſtianity ; otherwiſe 


every heathen infidel or mahomedan would be 
equally objects of the rigor of the law with the 
Jews, which was not the caſe. It was truly 
therefore ſaid, that Jew 7s a name of profeſſion noi 
of country or nation. Nor ought we to conſider 
a Jew, in as much as he is obnoxious to or pu- 


niſhable or affected by*the common law in the 


light of an alien ; for all the diſabilities of ali- 


enage are common to all perſons indiſcriminately. 


born out of the ligeance of his majeſty, without 
reference to any religious or political opinions 
profeſſions or practices whatſoever. In inveſti- 
gating our laws concerning the Jews it behoves 


i Molloy de Jure Maritimo, lib. iii. c. 6. Of the Jews. 
He quotes Joſ. Scalig. ex quo Caſaubon adv. Baron. p. 19 
and 39. 
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me to bear up with unremitted exertions againſt part. x. 


the ſtream of prejudice, through which our ear- 3 


ly writers have tranſmitted to poſterity their 
documents upon this ſubject . There are at this 
day many perſons within the dominion of his 


majeſty 


The extreme and rooted hatred which this nation uni- 
formly bore to the Jews appears from the bitterneſs, with 


which all our early writers ſpeak of them on all occaſions : nor 


does there appear to have been an outrage committed upon 
the Jews, which they do not palliate juſtify or commend. 
The horrid inhuman and impious uſage of crucifying a chriſ. 
tian child in deriſion of our blefſed Redeemer is reported to have 
happened in London at Norwich Bury St. Edmonds, and 
Lincoln: but as the particular perpetrators of theſe crimes 
do not appear to have been judged condemned or puniſhed for 
them, and our early hiſtorians report that theſe offences were 
avenged in the Jewiſh blood, that was ſhed by popular fury 
without the forms of trial by judge or jury, it becomes rather 
ſuſpicious, that theſe reports of crucifixions were circulated to 
give a colourable pretext to the moſt inhuman maſſacres of 
the Jews from very different motives, than thoſe which could 


be drawn out of the meek ſpirit of Chriſtianity, Henry of 


Knyghton (De Eventib. Ang. I. ii. c. 13.) ſpeaks without 
reſerve, The zeal of the Chriſtians conſpired againſt the 
„ Jews in England, but in truth, not fincerely, that is not for 
* the cauſe of faith, but either out of emulation and envy be- 
* cauſe of their felicity, or out of gaping after their goods : 
the juſtice truly of God not at all approving ſuch things, 
but decently ordering them, that by theſe means he might 
« puniſh the inſolency of a perfidious nation.” The bloody 
laughters, the wanton executions and final baniſhment of the 


| j<ws out of the nation are related by our hiſtorians with an 


exultation 
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PART 1. majeſty making profeſſion of the Jewiſh religion, 
Aru, who enjoy reſpectable characters, and have ſtaked 
very large intereſts in the fate of the Britiſh em. 
pire : they are therefore entitled in common 


exultation diſgraceful even to humanity. This hatred of 
the Jews ſeemed deeply rooted in the national character, 
For wotwithltanding the predominancy, which Oliver Crom- | 
well at one time commanded over the nation and the fiſcal | 
difſiculties he then laboured under, he was conſtrained by the 
public outcry to reject the offer of 200, ooo I. made by the 
Jews for a grant to rebuild St. Paul's church in London for a 
ſynagogue and ſome other advantages in the ſtate. Upon 
this occaſion William Prynne to feed the flame of hatred to 
the Jews publiſhed the before-mentioned book called a Short 
Demurrer, &c, in which, with much more bitterneſs, than 1 
candour, he has raked out of thoſe vaſt funds of knowledge t 
he ſo eminently poſſeſſed whatever the moſt prejudiced and 

envenomed of our writers have invented or imputed to the 

Jews. [ have omitted, ſays he in his Preface, * no paſſage 
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« to my knowledge in any of our hiftorians relating to our former 
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i 
« Engliſh Jecus. And yet, as truth will penetrate the denſeſt l 
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cloud of prejudice or malice, we perceive by this author's 
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own words and reaſons, that theſe very Engliſh Jews were 
more ſinned. againit than ſinning: for amongſt other reaſons 
for their non-readmiſſion into England he has urged the fol: 
lowing : (p. 52.) „That the Jews themſelves have little 
* cauſe or reaſon at all to replant themſelves in England, 
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] 
1 
| „here their anceſtors in time paſt ſuſtained ſo many mile- ( 
„ ries, maflacres, allronts, oppreſſions, fleecings upon all oc- 1 
« caſions, and themſclves can expect little better uſage for the 


| ö * future.“ 


This appears a tolerably fair teſtimony from an 
| avowed enemy of the injuſtice, that the Engliſh Jews former- 


ly ſuffered from our Chriſtian anceſtors, 


with 
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with all other natural-born ſubjects to the full 
participation of all the advantages of the ſtate 
and to the confidence and attentions of their fel- 
low-· ſubjects. There are indeed ſome advantages 
in the ſtare, from which the Jews are now ſhut 
out by their refuſal to comply with the ſacra- 
mental teſt * ; but this is a hardſhip felt in com- 
mon by every Britiſh ſubject, (of which there are 
many millions,) who cannot from conſcientious 
motives inrol himſelf a member and ſincere be— 
liever in all the doctrines of the church of Eng- 
land. 

So vague and intemperate are the early hiſto- 
rical accounts of the puniſhments inflicted upon 
the Jews, that it is impoſſible to infer from them, 
what were their crimes or their puniſhments by 
the regular law of the land. Hollinſked * and 
{ome other hiſtorians inform us, that William 
Rufus was a great favourer of the Jews both at 
Rouen and in England. Several of our early 
hiſtoriographers ſuch as John Brompton, Hen- 
ry of Knyghton, Richard Grafton, Gervaſe of 
Dover and Ralph Hollinſhed report in the moſt 
impaſſioned terms their annual crucifixi-ns of 
Chriſtian children and other barbarities.* . But,” 
ſays Wilkam Prynne the declared enemy of the 


1 Vide my Church and State, lib. iti. cap, iii. per totum. 
2 Chron, 3d vol. p. 27. 
3 Short Dem. P · To 
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Jews, © what puniſhments were then inflicted on 
te them for theſe murders and inſolencies, I find 
* not recorded :” (a very probable circumſtance 
that ſuch criminals ſhould have gone off with 
impunity had they really been guilty) “ per- 
« haps they purchaſed their peace with monies, 
For J read, that in the year 1168 King Henry Il, 
© wanting monies baniſhed the wealthieſt of the 
« Jews out of England and fined the reſt of them in 
« 5000 marks molt likely for theſe miſdemeanors.” 
Beſides the laſt-mentioned hiſtorians, William o 
Nurimbergh, Matthew of Weſtminſter, Mat- 
thew Paris, Roger Hoveden, Hygden Fabian, 
Stow, Speed, Fox, Daniel and others give an 
account, which can therefore ſcarcely be doubt- 
ed, of a general maſlacre of the Jews at the co- 
ronation of Richard I. (A. D. 1189.) merely be- 
cauſe ſome few of the genteeler ſort had through 
curioſity mixed with the company, that frequent. 
ed the church and the palace on that feſtive oc- 
caſion. Although Henry of Knyghton be ful- 
pected by ſome of dealing more in the marvellous 
and deviating more eaſily from truth than ſome 
of his cotemporary writers, yet he appears to be 
more critical in his obſervations upon the fact 
generally allowed of, than any of them, Upon 
this popular butchery of the Jews he moſt judi- 


2 Gervaſ. Dorob. Chron. Col. 1403. 
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ciouſly 
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ciouſly remarks, that the rage and fury of the 
Chriſtians was too general to be puniſhed: prop- 
ter reorum tamen infinitam multitudinem diſſimulari 
oportuit, quod vindicari non potuit. 

The original law, which gave all the property 
of every Jew to the King, Judæi et omnia ſua Re- 
zu ſunt, from its exceſs of rigor and injuſtice was 
probably found to defeat it's own purpoſe. 
Wherefore as the ſole principle of our prince's 
conduct towards the Jews was to render them an 
efficient ſource of revenue, King Richard upon 

his 

Little warrantable is it to affix, as the modern faſhion 
is, an inſeparable ſpirit of intolerance and perſecution to the 
church, We have on this occaſion a notable inftance of the 
reverſe, King Richard on the morning after his coronation 
ſent his officers into the city to enquire into the cauſes of the 
riots and maſſacres of the preceding day. They apprchend- 
ed three malefactors, who were Jews and accuſed of having 
fiolen the goods of Chriſtians, and fect fire to their houſes : 


and they were immediately hanged by judgment of his court. 
Another Jew had out of fear received Chriſtian baptiſm, 


which when he had acknowledged the King interrogated him 


before ſeveral archbiſhops and biſhops and applied to them to 
know how he ſhould be puniſhed. They very juſtly adjudged 
him to be ſet at liberty, if he choſe to return to Judaiſm : yet 
that judgment is reported to have been made in the harſheſt 
terms, If he will not be a man of God, let him be a man of the 
Devil, 

It was probably in conſequence of this opinion of the bi- 
Kops, not to perſecute and puniſh the Jews, that the King ve- 


KW [von after ſent bis writs throughout all the counties of Eng- 


land, 
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PART 1. his return from the Holy Land and after the er 
CHAP III. penditure of an immenſe treaſure upon the cry. 


New laws 
concerning 


the Jews. 


fade appears to have turned his thoughts to. 
wards ſettling and improving the eſtabliſhmen 
of the Jews in this realm. We accordingly find 
the laws paſſed under his reign concerning the 
Jews fully recorded by Roger Hoveden though 
but briefly touched upon by other authors. 
All the debts pauns mortgages lands houſe 
& rents and poſſeſſions of the Jews, ſhall be re. 
e giſtered. The Jew, who ſhall conceal any d 
c theſe ſhall forfeit to the King his body and the 
s concealment and likewiſe all his poſſeſſions and 
6 chattels: neither ſhall it be lawful to the ey 
ever to recover the concealment. Likewiſe 6 
© or 7 places ſhall be provided, in which the 
& ſhall make all their contracts and there ſhall be 
appointed two lawyers that are Chriſtians, and 
two lawyers who are Jews, and two legal regi. 
& ters; and before them, and the clerks of Wil 


land, prohibiting, that non? ſoculd do any harm to the Tens, li 
that they ſhould enjoy his peace. Theſe royal edifts or prociy 
mations produced not their defired eflet. For Fox (As 


and Monuments, Vol. I. p. 305-) after the Chronicle of 


Weſtminſter, ſays, that there were no leſs than 1550 of the Ju! 


diſtrayed at that time in York alone (beſides thoſe ſlaughtered 


in other places) ſo that this year, which the Fews took ta 
their jubilee was to them a year of confuſion. 

Annal. pars poſterior, p. 745. Chron. Joan, Bromptog- 
Col. 1258. Hollinſhed, Vol. III. p. 155, 


6c liam 
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« liam of the church of St. Marie's, and William paxrr 1. 
« of Chimilli, ſhall their contracts be made: and CHAP: 
to. N charters ſhall be made of their contracts by 


eu way of indenture. And one part of the inden- 
nd BY ture ſhall remain with the Jew ſealed with his 
the WY. ſeal, to whom the money is lent ; and the 
55. other part ſhall remain in the common cheſt, 

« wherein there ſhall be three locks and keys, 
| whereof the two Chriſtians ſhall keep one key, 
3 * and the two Jews another, and the clerks of 

« William of St. Marie's church, and William 
"WY « of Chimilli ſhall keep the third. And more- 
over, there ſhall be three ſeals to it; and thoſe 
7 „who keep the ſeals, ſhall put the ſeals thereto. 
* « Moreover the clerks of the ſaid William and 


% William, ſhall keep a roll of the tranſcripts of 
„all the charters; and as the charters ſhall be al- 
© tered, ſo let the roll be likewiſe. For every char- 
© ter there ſhall be three pence paid, one moiety 
thereof by the Jew, and the other moiety by 
him, to whom the money is lent ; whereof the 
c- WH © twowriters ſhall have two-pence, and the keeper 
of the rolls the third. And from henceforth 
you no contract ſhall be made with, nor payment 
«= MW * made to the Jews, nor any alteration made of 
„“the charters, but before the faid perſons, or the 
greater part of them, if all of them cannot be 

9 WF © preſent. And the aforeſaid two Chriſtians ſhall 
* have one roll of the debts or receites of the 
H payments 
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« payments which from henceforth are to he 
ce made to the Jews, and the two Jews one, and 
ce the keeper of the roll one. Moreover, every 
6 Jew ſhall ſwear upon his roll, that all his debts 
* and pauns and rents and all his goods and 
ce poſſeſſions he ſhall cauſe to be enrolled, and 
that he ſhall conceal nothing, as is aforeſaid, 
« And if he ſhall know, that any one ſhall con- 
* ceal any thing, he ſhall ſecretly reveal it to 
ce the juſtices ſent unto them: and that they 
& ſhall detect and ſhew unto them all falſifien 
or forgers of charters and clippers of moneys, 
* where or when they ſhall know them, and 
„ likewiſe all falſe charters.” 

Whilſt this regiſter, which was called the 
Shetar (and afterwards corruptly Star) Cham- 
ber exiſted, there were many laws concerning 
it, which it would be now mere matter of curi- 
ous reſearch to inveſtigate. By theſe laws, the 
real and perſonal property of every Jew became 
known to the King and his officers, and was 
conſequently open to confiſcation ſeizure or for- 
teiture, as their guilt or accuſations afforded 0 
caſiop. During the weak and diſgraceful reigh 
of King John, the Jews obtained two royal grauts 


1 Shetar is a Hebrew word fignifying a deed or contrad 
and being abbreviated into one ſyllable affords a ready account 
of the ſound and import of the word Star. 


mr or 


or 
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or charters" to confirm their liberties ; that is, 
their poſſeſſion of property and their right to be 
generally adjudged (except in certain heinous 
crimes) by their own judges and tried by a jury 
of ſix Chriſtians and ſix Jews. Sir Edward Coke, 
who writes with more acrimony and prejudice, 
than any of our law writers, ſays : © But lucre 


* and gain, which King John had and expected 


«* of the infidel Jews made him impi? judaizare. 
“For to the end, they ſhould exerciſe the laws 
* of their ſacrifices (which they could not do 
* without a prieſthood) the King by his charter 
granted them to have one, &c.“ * and accord- 
ingly appointed Jacob of London high pontiff 
of all the Jews in England. Notwithſtanding 
this grant, Prynne tells us, That King John 
* ſome years after commanded all the Jews of 


For theſe two charters vid. App. No. III. 


2 Sir E. Coke, 2 Inſtit. p. 508. For the inſtrument vid. 
App. No. IV. 


3 Short Demurrer, p.16 and 17. In confirmation of what 
he aſſerts, he quotes Mat. Weſtm. An. 1210. Mat. Paris Fiſt, 
Ang. Londini 1640. p. 229. Follinſhed Vol. III. p. 174. 
John Stow p. 168. Daniel p. 115. He alſo favours his 
readers with the tale of the Priſtol Jew, who baving but 
eight teeth in his head had ſubmitted to the King's inhuman 
commands for extracting one of them daily to extort money 
from him, which the tortured Jew conſented to give on the ſe- 
renth day, rather than loſe his eighth and laſt tooth. 
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PART I. © both ſexes to be apprehended and impriſoned T 
cup. Iii. ce and to be afflicted with moſt grievous tor. 7 
by 


— F A 
ments, that ſo they might ſatisfy the King's | 
«© pleaſure with their money.” il 

Jews a ſpe- Whilſt the Jews remained thus ſettled in WW d 

poration zo- England, they formed a ſpecies of corporation MW b 

verned by 5 

theirbye- governed amongſt themſelves by their own by:- MW \ 


laws. The learned Selden * informs us, that by W » 
the laws of England, if a man died leaving iflue r 
divers ſons, the lands deſcended to the eldeſt : 0 
but a Jew dying leaving iſſue divers ſons, after o 
the fine paid to the King, they all inherit lands MW p 
goods and chattels in a kind of coparcenary. So 1 «2 
likewiſe by the law of the realm if a Jew died 0 
ſeized of lands his wife could not by the com- MW ( 
mon law bring a writ of dower, &c. It ſur. c 
priſes me not a little, that Sir Edward Coke, 
Prynne and Molloy and moſt other compilers WM 1 
and digeſters of our laws affecting the Jews MW « 
ſhould ſeem to have made it their ſole object to 
collect and tranſmit it to poſterity whatever laws W | 
at any time exiſted concerning the Jews, with- MW 
| out diſcriminating the times conditions or occa- | 
ſions of the laws they ſpeak of : whence it is not 
1 unfrequent to meet with grave quotations of 
| laws diametrically contradictory of each other, 

as if they were co-exiſting and co-operative. 


os „ ——————— — —— 


De Sueceſſionib. apud Hæbræos, (c. 20.) 
Thus 


us 
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Thus for inſtance, I conceive, that whilſt the law 
Judæi & omnia ſua Regis ſunt ſubſiſted, if a Jew 
by permiſſion or ſufferance of the Crown conti- 
nued in the poſſeſſion and uſe of his property 
during his life, yet at his death, his whole eſtate 
both real and perſonal eſcheated to the King. 
When by the abolition of this firſt law the Jews 
were enabled to poſſeſs property in their own 
right, they became alſo enabled to tranſmit it to 
others, who were alſo capacitated to take : this 
only happened, when, as Selden ſays, that law 
peculiar to themſelves was paſſed, whereby hey 
all inherited lands goods and chattels in a kind of 
coparcenary. Lands can only eſcheat to the 
Crown for want of an heir; but where the law 
caſts the deſcent of the lands upon one or more 
after the death of an anceſtor, there can be no 
want of an heir as is ſelf-evident : theſe two laws 
could not therefore be co-exiſting at one and the 
ſame time. Our law only knows two ſorts of 
incapacities to tranſmit and take, (except the ci- 
vil death contracted by religious vows, which it 
now no longer recognizes): one ariſes from 
alienage ; the other is affected by attainder. The 
Jew therefore who could by law tranſmir, and the 
Jew who could by law take from his anceſtor, 
was not liable either to the incapacity of the at- 
tainted or the alien. 

K 3 Molloy 
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Molloy informs us, that if they turned Chriſti. 
ans, they immediately upon their converſion forfeited 


Singular law all their eſtates to the Crown. If ſuch a law ever 


of converted 
Jews. 


ney to the Jews. 


exiſted, it can only be accounted for upon the 
preſumption that all the property of the Jews was 
acquired by Uſury, which was unlawful for a 
Chriſtian to practiſe and therefore the fruits of it 
were forfeited to the King as pretium iniquitatiz, 
or as the reſtitution of ſtolen goods, which every 
penitent robber is obliged to make, according to 
what was ſaid in the ſecond chapter of the pro- 
perty of an Uſurer being conſidered, as catalla 


furis. It is ſingular, that Molloy, a very diſcrimi- 


nating and judicious writer, ſhould have made ſo 
extraordinary an aſſertion without quoting any 
authority for it. Hollinſhed reports that Wil. 
liam Rufus when at Rouen accepted a ſum of mo- 
ney from ſeveral Jews to oblige ſome converts to 
Chriſtianity to return to Judaiſm ; which when 
they refuſed to do, the Jews re-demanded their 
money, and the King inſiſting upon his having 


complied with the condition of obliging them as 


tar as he could to return to the Jewiſh religion, 
the affair was compromiſed : William retained 
one half and returned the other half of the mo- 


* Chron, Vol. III. p. 27. 


2 i. n — *\ 
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In the laſt chapter I obſerved, that the fifth 
article of the ſtatute of Merton was paſſed upon 
the ground of the legality of Jewiſh Uſury : the 
ſuſpenſion however of the Intereſt during the mi- 
nority of the heir to the borrower, was an altera- 
tion in the laws affe-ting the Jews, which it is 
orderly here to notice. This ſtatute paſſed A. D. 
1235, in the 20th year of Henry III: and al- 
though it make no expreſs mention of Jews, yet 
it could only affect them and their debts, for 
money could not then legally be lent by a Chril- 
tian at Intereſt : and a law could not be ground- 
ed upon an illegal baſis. What further obſer- 
vations are to be made on this ſtatute, muſt be 
deferred to the next chapter. 

Notwithſtanding the Jews now ſeemed to have 
acquired ſome legal ſecurity and protection to 
their property, yet if we may credit our early 
hiſtorians, who were little diſpoſed to favour 
them, this monarch exerciſed as arbitrary a do- 
minion over the Jews in the tenth year of his 
reign, as any ſovereign could have done whilſt 
the law was in force, that Judæi & omnia ſua 
R-gis ſunt. For without any charge or pretext of 
oflence, he conſtrained the Jews, whether they 
would or not, to give him a third of all their 
moveable goods at one time. Nay ſuch was 

Mat. Paris, Hiſt, Ang. p. 365. Mat. Weſtm. p. 128. 


Holl. p. 221. 
H 4 the 
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PARTI. the rapaciouſneſs of this monarch towards the 


cup. III. ed : 
Jes, that Matthew Paris (p. 605.) gives freſh 


details of his extortions from them in the year 
1243 : and from one of them in particular Aaron j1 
of York he extorted four marks of gold and 
4000 marks of ſilver. So meanly yoracious was 
this monarch of the treaſure of this perſecuted 
and oppreſſed people, that he condeſcended to 
receive the gold with his own hand from every 
Jew man or woman ; being made as it was ob- 
ſerved at the time of a King a new receiver of cuſ 
toms, but the ſilver was received by others for the 
King. The tyrannical apathy of this Chriſtian 
monſter was ſurely, but little ſhort of that of 
Nero chuckling at the flames of Rome. It ap- 
pears highly probable, on account of the exceſ- 
ſive injuſtice and cruelty of this King towards the 
i miſcrable Jews, that in the year 1244 the Parlia- 
ment interfered and put a check upon the pru- 
riency of the royal prerogative in this particular, 
Parliamen- For ſays Mat, Paris (641) the Barons in Parlia- 


tary Control 


. 6 ordered, that there ſhould be one juſtice at 

rogative. the lcaſt appointed for the Jews, by the nomination 
of the Parliament. In this inſtance we ſee carried 
into effect one of the leading principles of our 
conſtitution, which is a parliamentary jealouſy of 
the royal prerogative and the actual control of 
the exerciſe of it, when it tended to aggravate 
the burthens of the people or render the feelings 


of 
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of the monarch callous to the ſufferings of his 
oppreſſed ſubjects. 

To the appointment of this parliamentary 
judge over the Jews may be attributed the ſilence 
of our hiſtorians upon this ſubje& for eight 
or nine years: it being to be preſumed, that the 
royal extortions were during that time checked 
or prevented, However about the year 1253 
they reſume their old theme of the King's mer- 
cileſs extortions and oppreſſions of the Jews. 
Matthew Paris a cotemporary writer, and conſe- 
quently impreſſed with the public ſpirit of hatred 
to the Jews, is more diffuſe and perhaps more to 
be credited than any other author, when he re- 
lates the ſufferings of the Jews, whatever credit is 
to be given to his accounts of their crimes. The 
nature of their crimes, was the general privity 
and conſent of all the Jews throughout England 
to the annual crucifixions, of a Chriſtian child, 
as a paſchal offering in deriſion of our bleſſed 
Lord; ſupplying the Tartars with arms con- 
cealed in barrels for enabling them to deſtroy their 
Chriſtian enemies, and deſtroying by a poiſoned 
beverage many nobles of the land. The proofs 
of theſe charges reſted ſolely upon the confeſſion 
of two Jews: the firſt, whoſe name was Copin was 
examined by Sir John Lexington, who before 


his examination thus addreſſed him: ** O wretch 


* knoweſt thou not, that ſpeedy deſtruction 
| „ abides 
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** abides thee ! All the gold of England will not 
* ſuffice for thy deliverance or redemption.” 
He then offered him his pardon and freedom, if 
he would avow the crimes with which the whole 
body of the Jews was charged. Where. 
© upon,” ſays Prynne after the more ancient 
authors, © this Jew believing that he had thus 
„ found out a way cf eſcape anſwered; * ir 
John, if thou make good thy words by thy 
© deeds, I will reveal wonderful things unto 
& thee,” &c.” When this learned knight had 
thus extracted from the Jew, whatever his hopes 
or fears prompted him to diſcloſe or avow, he 
was aſſured that his crimes were too heinous to 
be pardoned. * ** And when as he had ſpoken 
e theſe things together with other dotages being 
&« tied to a horſe's tail and drawn to the gallows, 
che was preſented to the aerial cacodæmons 
in body and foul; and gr other Jews parta- 
„ takers of this wickedneſſe being carried in 
6:carts-i0 London, there were committed to 
„ priſon, &c.” The other Jew, who diſcloſed 
the crime of poiſoning the drink, was one Elias 
Biſhop, in whoſe houſe the liquor was poiſoned ; 
he turned Chriſtian on Chriſtmas-day 1259 and 
was not puniſhed. For Matthew Paris ſays of 
kim, “ But then he was a devil, but now 


: Prynne's Demurrer, p. 27. 
P. 28. 
Hiſt. Ang. p. 990. 


6e thoroughly 
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thoroughly changed, and a Chriſtian: and as 
« the condition, ſo the operation is changed.” 

It would exceed my plan to detail all the op- 
preſſions and grievances which the Jews are re- 
ported to have undergone after this time not 
only from the King, but alſo from the barons. 
When Henry III had fo drained and exhauſted 
their reſources, their high prieſt Elias pleaded 
to him in perſon their abſolute inability to fur- 
niſh any further ſupplies to the royal treaſury 
and demanded a ſafe conduct and to be permit- 
ted to quit the kingdom, leaving to him all their 
houſes and furniture, which he refuſed. And 
then as Prynne expreſles it (p. 26.) © Being 
made another Titus or Veſpaſian, he ſold the 
“ Jews for ſome years to Earl Richard his bro- 
ether, that thoſe whom the King had excoria- 
„ted, he might eviſcerate.” It appears, that 
there was, as little reaſon as moderation in the 
oppreſſions which the unfortunate Jews under- 
went in this reign. John Stowe informs us *, 
that in the year 1262 about the 47th year of 
the reign of Henry III, “ The barons of Eng- 
* land robbed and flew the Jews in all places : 
there were ſlain of them in London to the 
„number of 700; the reſt were ſpoiled and 
* their ſynagogues defaced. The original oc- 
*calion of which maſſacre was, becauſe one 


® Chron. p. 210. Vid, alſo Hollinſhed, 3 vol. p. 263. 
3 6: Jew 
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« Jew had wounded a Chriſtian man in London, 
* within Colechurch and would have enforced 
* him to have paid more than two-pence for the 
* Uſury of 208. for one week.“ 

Having had occaſion to attribute ſo much 
cruelty and injuſtice towards the Jews to our 
Third Henry, it may be thought an act of candor 


1 Dr. Wilſon ſays, (fo. 198.) “ The Jewes had licenſe 
* from the King to take two-pence in the pound, for the 
« week's lending which is 4ol. and more by the year upon 
« the 1col, A develiſn Uſurie no doubt, and worthie of all 
© death without all peradventure. And great pitie, that any 
* prince ſhould ever yeelde to ſuffer anie ſuch ſpoile or theſt 
* amongſt good ſubjects.” This rate of Intereſt certainly 
appears very exorbitant; and yet if we refle& upon the ad- 
vantage, which may reſult to low retailers of periſhable com- 
wodities, ſuch as fruit, fiſh, vegetables, &c. from the weckhy 
accommodation of 29s, we may eaſily conceive how ready 
they would be to pay two-pence on the Saturday night for 
the loan of 20s. which may have enabled them to purchaſe 
theſe commodities and gain a livelihood by the retail of 
them. The King's licenſe was probably grounded upon this 
minute view of ſuch loans: not upon the more enlarged ſcak 


of loans at 40 per cent, per annum generally. There ib2 


current belief, that no very remote anceſtor of a peer of 3 
neighbouring kingdom amaſſed his fortune by ſupplying the 
cryers and retailers of ſuch wares in London ftreets with 205 
and a wheel-barrow on Monday morning, on condition of 
their returning the barrow with a guinea on Saturday night, 
which profit amounts to nearly 3ool. per cent, per annum. 
And yet was this induſtrious money gainer no Jew!/# 
Uſurer : nor as yet, catalla et terre Uſurarii, ſicut catali 


furis ſunt Regis. 


0 
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„bv ſubmit to the reader the apology, which his 
4 cotemporary hiſtorians have put into his mouth. 
eilt is no marvel, if I covet money, it is an 


: Mat, Paris, p. 902. Vid. alſo Mat. Weſtminſter, p. 250. 
h Holl. vol. iii. p. 2 52. and Prynne's Demurrer, p. 25, 26. 


Ir Some inſtructive reflection ariſes out of the peculiaritics of 
Ir this monarch's reign. All our hiſtorians concur in commend- 

ing him for his external piety and perſonal challity : they 
ſe all agree in attributing to him a character naturally irritable, 
he even to violence : but being wholly under the control of his 
on Wh adviſers, he was almoſt in the habit of rejecting and perſe- 
al cuting his ſtauncheſt friends, and careſſing and encouraging 
ny his bittereſt enemies. He ſaw unmoved the greatelt diſcon- 


oft tents of his people at his laviſhing the favours of government 
ay upon others than his Engliſh ſubjects, and he perſiſted ſo 
ad- long in his marked partiality to theſe deceitful and overbear- 
m- ing favourites, that he drove his native ſubjects and natural 


kh friends into open rebellion. He was goaded on to theſe ex- 
dy tremities by the intemperate counſcls of ſeveral of his clergy, 
far particularly of the biſhop of Wincheſter. We muſt how- 
aſe erer remark at a time, when the whole royal treaſury or re- 
of venue was at the excluſive diſpoſition of the Sovereign, that 


this his filial affection for his heir apparent Prince Edward was 
eale ſuch, that he allowed him an eſtabliſhment of 150,000 


is 4 marks, which ſum in thoſe days was nearly equal to a million 
of money at it's preſent value. It is alſo obſervable, that the 
the whole, of his debt which he was diſtreſſed to pay, did not 
208. double the yearly amount of his ſon's eſtabliſhment. He 
of dewailed his want of means to continue it: but caſt neither 
rhts debt nor blame upon his ſon : and ſtood forth as an indulgent 


and tender father the debtor to the nation for the prince. 
He was at times ſenſible of his follies ; but wanted reſolution 
to diſcard and puniſh thoſe malicious and weak counſcllors, 
who had nearly reduced the late to irreparable ruin. 


te horrible 
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horrible thing to imagine the debts, wherein 
* I am held bound. By the head of God, they 
amount to the ſum of 200,000 marks, and if 
1 ſhould ſay of three, I ſhould not exceed the 
* bounds of truth. I am deceived on every 
e ſide, I am a maimed and abridged king, yea, 
* now but an halfed king. For having made 
* a certain eſtimate of the expences of my 
rents, the ſum of the annual rent of Edward 
* my ſonne amounts to above 150,000 marks, 
„ There is therefore a neceſſity for me to live of 
«© the money gotten from what place ſoever, 
from whomſoever, and by what means 
n 

I do not find it clearly aſcertained by any 
author in which year of King Edward's reign 


the ſtatute de Judaiſino was paſled : it is ſaid by 
Sir Edward Coke * to have been made in the 
| | 18th 


2 Inſtit. 506. Vid. the ſtatute as tranſlated out of 
the French by William Prynne. Appendix No. iv. It is 
printed in French in Tottle's Magna Charta A. D. 1556, 
part 2. fo. 58, 59, and alſo ia Ruff head's Appendix to lis 


Statutes, where it is ſaid to be incerti temporis. It is not to 


be inferred, becauſe theſe ancient ſtatutes deviate from the 
uſual form of modern acts of parliament, which always ex- 
preſs the advice and conſent of the lords and commons, 
that therefore ſuch advice and conſent were wanting to them. 
It is a fundamental principle of the Engliſh conflitution 
that the- King can paſs no law without ſuch conſent ; and 


the conſent preſuppoſes the advice. In theſe curly days, 
even 
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18th year of his reign (A. D. 1290.) And this 
ſame author has given us a ſhort comment upon 
this act, or rather ſome deſultory reflections 
upon the preamble of it; for ſays he, “I will 
« leave the reader to peruſe the reſidue of this 
act, which is worthy to be read and needeth 


not any expoſition.” (5:9). The two miſ- 
chiefs, which Sir Edward Coke ſays, were to 
be remedied by this act were, firlt, © the evils 
„and diſheriſons of the good men of the land. 
„Second, that many fins or offences of the 
* realm had riſen and been committed by rea- 


even down to the reign of Henry V. the manner of paſting 
acts of parliament was this: „A bill in the nature of a 
« petition was delivered to the commons and by them ſent 
«up to the lords, and there it was immediately entered on 
« the lords” rolls, where the royal aſſent was entered allo : 
and upon this as a ground work, the Judges uſed at the 
the end of the parliament to draw up the ſubſtance of the 
« petition and anſwer into the form of a flatute which was 
* afterwards entered upon the rolls, called the Statute Rolli, 
« which were diſtinct from thoſe called the Lords' Rolls or 
« the Parliament Rolls, Upon the Statute Rollt neither the 
« bill, nor the petition from the commons, nor anſwer from 
the lords, nor royal aſſent were entered; but only the 
* ſtatute as it was modelled or drawn up by the Judges.“ 
Diſcourſe concerning Treaſun and Bills of Altainder, 72, 73. 
Thus it is obvious, that though the ancient ſtatutes differ in 
their form from the modern, yet the advice and conſent both 


of the lords and commons were equally then as now the 
vals of the new law. 


« ſon 
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© ſon thereof to the great diſhonour of Almighty WW : 
«© God.” The objections againſt paſſing the 
act were merely financial: for it appears upon . 
record * that from the 19th December ;oth of MW . 
Henry III. till Shrove Tueſday 2d Edward l. 
(a ſpace of about 7 years, the Crown received 
420,000l. 15s. 4d. de exitibus Judaiſmi. This 

produce I preſume to have ariſen out of the 
regular fines, not from the arbitrary and occa- « 
ſional exactions extorted from the Jews. How. WW < 
ever notwithſtanding the great loſs to ariſe by MW « 
the law the Parliament of King Edward thought. 
proper for conſcientious motives abſolutely to 6 
prohibit Uſury as much to the Jews as to all e 
other perſons; a law worthy, ſays Sir Edward 

Coke, 10 be written in letters of gold. The only Ml « 
part of this reverend Judge's comment upon this e 
ſtatute deſerving of notice is, as follows: Our e 
* noble King Edward and his father Henry II 
* before him ſought by divers acts and ordi- 
<* nancies to uſe ſome means and moderation 
herein, but in the end it was found, that there 
was no mean in miſchief, and as Seneca faith, 
Res profectò flulta t nequitiæ modus: and there- 
„% fore King Edward 1, as this act ſaith for the 
honour of God and for the common profit of 


Rot. patent. 3 edit, 1 m. 14. 17. 26, William Middle- 
ton reddit compotum. 


P 2 Iaſtit. 89. E 
& his 
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his people without all reſpect of the filling of 


« henceforth ſhould make any bargain or con- 
tract for Uſury from the feaſt of St. Edward 
. « then laſt paſt. So in effect all Jewiſh Uſury 
| « was forbidden. 


PART 


is &« This law ſtruck at the root of this peſtilent 


ie « weed ; for hereby Uſury itſelf was forbidden 


i WW © and thereupon the cruel Jews thirſting after 
N. rich gain to the number of 1 5c60 departed 
by « out of this realm into foreign parts, where 
ht « they might uſe their Jewiſh trade of Uſury : 
o and from that time that nation never returned 
al 1 again into this realm. 

rd « Some are of opinion, and ſo it is faid ! in 
4 «© ſome of our hiſtorics, that it was enacted by 
13 


authority of parliament, that the Uſurious 
r Jews ſhould be baniſhed out of the realm. 
But the truth is; their Uſury was baniſhed 
* by this act of parliament, and that was the 
* cauſe, that they baniſhed themſelves into other 
* countries, where they might lire by their 
“ Uſury.” 


Jews voluntarily baniſhed themſelves after the 
paſſing of this act is vehemently combated by 
William Prynne, who ſays, * © By the laws this 
© politic King to pleaſe his Engliſh Chriſtian 
* ſubje&s, who delired and ſolicited the Jews' 


his 2 Demur, p. 46, &c. 
1 


This opinion of Sir Edward Coke, that the 


„ baniſh- 
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e baniſhment in parliament, abridged many of 
* their former privileges, and put many re— 
* ſtraints upon them. And yet on the other 
„ hand to gratify the Jews (who gave more 
% money than the Engliſh to reſide here till) 
he takes them all into his ſpecial protection, 
*+ prohibits all violence to their perſons and 
« eſtates, and prants them ſome petty privileges 
„for the preſent, which ſeem to content them, 
* and made for his own advantage more than 
e theirs.” 


William Prynne, who under all the peculiari- 
ties of political inconſiſtency was a man of un- 
common induſtry talent and information under- 
takes to prove, © that his (Coke's) own ſub- 
% ſequent words and records in direct terms 
& contradict this opinion of his no leſs than five 
« times, which I wonder, he obſerved not. I 


Short Dem. p. 46. Of Sir Edward Coke's inaccuracy 


in quoting and unfairneſs in miſrepreſenting records Mr. 


Pryane ipeaks more emplatically in his Preface to Sir Robeit 


Cotton's Abridgement of the Records of the Tower. 1 
& wonder much at this croſs confident miſtake in Sir Edward 
« Coke againſt ſo many expre« records and that in his very 
& Treatiſe touching Parliamecut, which is full of other mil- 
* takes, To inſtance in other particulars for the reader's 
* information Sir Edward Coke in his 4th Inſtitute, c. I. 
« p. 23. hath five or fix groſs miltakes together touching the 
« Jugicature in Parliament, which I have at large demonſira- 
ted and refuted in my Plea for the Lords, &c.“ 


cc fhall 
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f « ſhall recite them at large to undeceive his too 
* « credulous readers of the long robe, who take 
T « his words and works for oracles, (though in 
e 


many things very full of groſs miſtakes contra. 
) « dited by his own records he cites, ſpecially 


ly © in his chapter of Parliament and Admiralty.” 
d Certain it is, that a King of England could not 
by his prerogative baniſh any perſon from the 
„ kingdom: and voluntary departure out of the 
in 


realm is no baniſhment. But Sir Edward Coke's 
confeſſion, that at this Parliament (18th Ed- 
1- ward I.) the King had a fifteenth granted to 


1- him pro expu/ſrone 5uderim ſeems to amount to 
r- a refutation of his own opinion, and to prove, 


D- that the Jews were banithed from England by 
18 Att of Parliai..ent. What ir. Prynne has faid 


ye after all our ancient hiſtorians confirms this 
[ proof. 1 he Jews were judicially really ba- 
„ niſhed 

Short Demurrer, p. 47: and in his Preface to Sir Robert 
1 Cotton's Abridgement of the Records of the Tower he in- 
TT forms us from his own ſearches amidit the records of theſe 


ard days. 0 Only I find in the clauſc, patent (Larter and fine 
* rells of King John, Hen. III. Edv. I and II, fome writs 


ry 

( TED a 5 
iſ. * of ſummons, and ſome mor of afs, ordinanrics made 
16 * . . jo. „ . 
T's and ayds, ſubſedics, diſmcs, quindiſmr, cuſtoms granted in 


* parliament, held during their reigne, the rolls whereof are 
* periſhed and quite Joſt either through the negligence of the 
*record keepers (or other probable cavſcs there eunm eta- 
*ted). By means whereof theſe parliamentary rolls being 
no where to be found, their deſect mult be ſuppitcd only 
I 2 „out 
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** niſhed both by King and Parliament princi. 
* pally for their infidelity and other fore. 
* alledged reaſons commanded under pain of 
„hanging to depart out of it at a ſet day: for 
* the effecting and haſining whereof the Com- 
© mons gave the King a jfteenth.” 

Sir Edward Coke ſpeaks of the time of the 
paſſing of this ſtatute as of a matter of noto. 
riety, having been made in the ſeſſion of a par. 
lament, tentum poſt feſtum Sti Hillarii et puft 
pajcha anno 18 Edward J. Now although 
this do not exactly ſpecify the duration of the 
ſeſſion, yet it proves, that it began after Hillary 


* out of ſuch frogments and memorials of them as are extant 
* in our other records and ancient hiſtorians, eſpecially in 
„ Nat. Paris, Mat. Weſtminſter, William of Malmſbury, 
« Henry archdeacon of Huntingdon, Roger de Hoveden, 
„Simeon Dunclmenſis, the Chronicle of Brompton Radul- 


_ * phus de Diccto, Ranulphus Ciſtrenſis and Thomas of 


« Walüngham, who give us ſome account of their proceec- 
© ings and tranſactions, which alſo had been utterly buried in 
Oblivion as well as their rolls, in which they are at large 


te recorded, &c.” Betides the teſtimonies of the above-. 


mentioned authors, we find the like accounts of the parlia- 
mentary exile of the Jews in the 18th year of Edward I. in 
Henry of Knyghton de Eventib. Ang. I. iii. c. 1. Coll. 2462. 
2466. John Major in his Hift, lib. iv. c. 9. and after bim 
the Magdeburg Centuriators ch. xiii. col. 1286 ſay, that 
every of the Commoners gave the King the 15th penny, that be 
might baniſh the Jews. And alſo in John Bale, cent. 4 
Script. Brit. c. 60, in Append, Polydor. Virgil. Ed. 1. Hol. 
linſhed, p. 285, KC. 
| and 
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. and continued ſome time after Eaſter term: and parrT 1. 
„ although the act were made to commence it's SAF. H. 
operation from the fealt of St. Edward then 
r lac pait, which was the 18th of March, yet 
N might there have been full time even during 
that very ſeſſion after the paſſing of the act to 
je experience it's effects either in the infolence or 
. orerbearing of the Jews or the diſcontents of 
. W the peopl. This act was paſſed between the 
„Sch and the 24th of Varch: for it mentions 
h Wl the feaſt of St. Edward (18th Viarch) as paſt, 
e and directs ſomething to be done bet.vcen this 


g, Enter at furtbeſt, which in that year 1299 
fell on the 29th of March. If the grant of 
one fifteenth to the King were made for the 
conſideration mentioned by cotemporary au- 
, chors, who wrote whilſt the records of parlia- 
ul- ment exiſted and could be referred to, then ſuch 
grant of a parliamentary aid neceſſarily import- 
ed the privity advice and conſent of the grant- 
ors to the act, which was in fact the confidera- „ 
. fon of the grant; and this was the baniſhment 
lia- of the Jews. But every act done by the King 
in ol England with the advice and conſent of the 
Lords and Commons legally convened becomes 
a legiſlative act and a law of the land. If we 
keep in view the method then commonly pur- 
ſued of paſſing acts of parliament we ſhall per- 


1 Vide note, p. 110. pw 
I 3 ceive 
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ceive how eaſily the petition of the Commom 
with their offer of the aid may have been ſent 
up to the Lords and entered upon their rolls 
and the royal aſſent given to it between the pall. 
ing of the ſtatute de Judaiſmo a little after the 
18th of March and the: 8th of July following, 
which is the date of a writ directed to a ſheriff 
concerning the Jews then ordered into baniſh. 
ment, The King could baniſh no man wiih- 
out the aid of parliament, as is evident by Magna 
Charta (g. 20). 1 8 
Two material obſervation upon the ſatute d 
Tuda'ſ1.o izem to confirm the aflertions I have, in 
differing from ſome very reſpeQtable writers, be- 
fore hazarded. The firſt is, that the church was 
againſt the oppreſſion and perſecution of the 
Jews, as a moſt antichriſtian ſyſtem, and there- 
fore the legillature of this day paying juſt de- 
ference and ſubmiſſion to the dictates of the 
clergy in expoſing the true ſpirit and tendenqy 
of the evangclical doctrines, as it was their duty 
emphatically to do, declared that to be the res- 
ſon, why they did not enact oppreſſive and per- 
ſecuting laws againſt the Jews (ſect. 6.) Beau? 
holy church wills and fuers that they fond liv! 
and be protected, I am happy in contraſting 


F Appendix No. VI. Rot. Clanf. 18 Ed. I. 11th Jul 
There are ſeveral ſuch wits and they are entitulcd Y 
711 . guo Lins lie cacunti6us. 


this 
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this authentic document of the mildneſs and 


juſtice of church governors, againſt many 


groundleſs imputations of their intolerancy and 
perſecution. The ſecond is, that the eccleſiaſ- 
tical juriſdiction over live Uſurers was given by 
common law, and not as Serge int Rolle has aſ- 
ſerted, by the 15th of Edward I, which was in 
the ſame year repealed, For by this act, which 
was certainly paſſed after the 15th Edward I, 
it is enact d (ſec. 7.) t wt nine of tem (Jews) 


ſhall be obedient or reſpindent, but to the Ring aud 


his bailiffs in his name &c. ſaving the right of holy. 
church. Now it never was pretended, that the 
Jews could be brought into the ſpiritual courts 
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upon any other than the ſcore of Uſury, which 


this ſaving therefore mull refer to. And if this 
right had only been given by the 15th Ed- 
ward I, and the act had been in the ſame year 
repealed, it could not have been ſaved though it 
might have been given anew or revived by a ſub- 
iequent act of parliament. 

About three years after this baniſhment of the 
Jews there is another parliamentary record, 
which proves by it's ve y nature, that their baniſh- 
ment was not voluntary, but by the authority of 
parhament: which was for the King's recover- 
ing from the prior of. Bridlington a ſum of zool. 
due from him to a Jew before their baniſhment : 
after which whatever remained of the debts and 


14 chattels 


Proofs of 
their exile 
not being 
voluntary. 


| 
| 
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the Crown. It was utterly impoſſible, if their 

aniſhment had not been ordained by parliament, 
that ſuch property ſhould have belonged to the 
Crown. For neither their own vo:untary exile, 
as Sir Edward Coke has aſſerted it to be, nor 
even their baniſhment by royal proclamation 
could have worked an eſcheat or given to the 
Crown a right to ſue the Prior of Bridlington 
for a debt, which he owed to a Jew. Mr. Prynne 
then had ſtrong reaſons to conclude, that the 
Jews * baniſhment was “ by the unanimous de- 
e fire judgment edict and decree both of the 
King and his parliament : and not by the king 
& alone : and this baniſhment total of them all, 
and likewiſe final, never to return into Eng- 
land: which edict and decree not now extant 
in our parliament rolls (many of which are 
« loſt) nor printed ſtatutes, yet is mentioned by 
5 all theſe authorities.“ 

However ambiguous or ſuſpicious ſome facts 
may appear, that have been recorded by cotem- 
porary and repeated by ſucceſſive hiſtorians, yet 
when the teſtimony of coeval writers concurs 
with that of their immediate ſucceſſors for a 


: Appendix, No. VII. Plac. Parliament poſt paſch. apud 
Lond. 21 Edw. I. and there is another ſimilar record to be 
found in the rolls of the 22 Ldw. I. Rot. 6, 

* Pcmurr, p. 40, 

length 
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; WH length of time in retailing or referring to a rab 1. 


notorious fact, the evidence of which could, 22 

| whilſt they wrote, be either proved or diſproved 

by the records of parliament, if future genera- | 
tions were to refuſe their belief to ſuch concur. - BY 
rent teſtimony, they would at once deltroy the 

poſſibility of any moral certitude in paſt events. id 

The ſtream of opinion is againſt the ſolitary 

aſſertion of Sir Edward Coke; he alleges no 


proof that the ſtatute ds Judaiſino was not made 
| before the 18th of Edward I, and aſſerts poſi- 
tively, that at this ſame parl ament (15th Ed- 
| ward I) the King had a fifteenth granted to him | 
pro expulſione Id rum. This very aſſertion | | 
is ſubſtantially contradictory of his own opinion, 
that their baniſhment was voluntary, or even 
| that it was made by the King without the con- 
| currence of his parliament. It was in fact not 
h impoſſible, though rather improbable, that both 
theſe acts ſhould have been made in che ſame 
ſefon of patiliament, as Sir Edward Coke aſ- 
ſerts. The act, which baniſhed the Jews is evi- 
dently ſubſequent to the ſtatute de I daiſino, and 
muſt from it's nature have been a virtual, if not 


— 2 * uw * * + » 
. o _ 


7 2 Inſlit, 507. 

+ I doubt it the abſurd principle of referring the effects of 
every act paſſed during a leſſion to the ſirſt day of it, Were 
then adopted. It is now very properly limited to the day dn 
nich by the royal aſſent it paſles into a law. 


an 
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an expreſs repeal of it: for the latter act re- 
moved the objects, upon which the firſt act could 
operate. 

Upon the whole, I think it but fair to take 
the 18th of Edward I (A. D. 1290) as the date, 
from which the common law of England made 
no longer a diſtinction between a Jew's and any 
other perſon's civil rights in this country. ke. 
fore this period a Jew alone culd lau fully and 
legally lend or place out money at In erat, 
which in thoſe days was termed U/ury. So when 


the thing itſelf was once aboliſhed, all it's accel- 


faries and conſequences dropped of courſe. As 
the Jews never regained any regular footing in 
the kingdom between this period and the 27th 
of Henry VIII, when every written law, which 
concerned Uſury was certainly repeated, and 
few or no laws affected the Jews but with medi. 
ate or immediate reference to Ulury, it would 
be now a ſruitleſs reſearch to examine whether 
any laws affecting the Jews prior to the 16th 
Edward ] ſurvived that period and became 
aboliſhed by the general repealing act of Hen- 
ry VIII. 

It is impoſſible, to extend the effects of ba- 
niſhment beyond the individuals baniſhed: for 
it is a perſonal puniſhment, And I know of no law, 
that ever prohibited a Jew more than any other 


perſon from coming into this Kingdom: and 


when 
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when we throw back our reflection upon the in- 
rariable and cu rageous rancour, with which 
our annaliſts and other writers have endeavoured 
to blacken this race of people, it is highly honour- 
able to them, thar during the ſpace of 505 years, 
the legiſlature ſhould never have had occaſion to 
paſs any acts concerning or relative to them 
but ſuch as were generally beneficial; if we ex- 
cept the 1ſt of Ann, c. 30, by which the chan- 
cellor is empowered to make a ſuitable proviſi- 
on for the Proteſtant child of a Jewiſh parent, 
in order to prevent any compulſion upon ſuch 
child to change it's religion. Such is the 13th 
Grorge Il. c. 5, by which Jews preſenting them- 
ſelves to rake the oath of abjuration in order to 
be naturalized in America are allowed to omit 
the word. Up.n the true faith rf a Coriſtim. Such 
was the exception in their favour (25 George 1I. 
c 33.) by which it was declared, that the con- 
ſtraints of the marriage act ſhould not extend to 
any marriage among{t perſons profeſſing the 
Jewiſh religion, where both parties to ſuch mar- 
riage profeſs that religion. Such was the 26th 
of George II. (c. 26.) for naturalizing Jews 
without ſubjecting them to the condition of re- 
ceiving the ſacrament according to the rites of 
the church of England. This laſt act was but 
of fort duration, having been repealed by the 
zin George II. (c. 1.) The repeal however 
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ſeems to have been rather extorted by popular 
clamor, than diQated by reaſon or equity; for 
the preamble ſays, Whereas occaſion bas been laben 
From the ſaid att to raiſe diſcontcnts and to diſquiet 
the minds of many of his Majeſty's ſubjects. It 
cannot but appear to moſt men to be the ne plus 
ultra of folly bigotry and intolerance to confine 
the adoptive rights of citizenſhip to thoſe, who 
really believe or who will conform without be- 
lieving in the religion of the church of England. 
Foreign Jews are not more illiberally treated in 
this reſpec, than aliens of any other denomina. 
tion. Englith Jews, who are to all intents and 
purpoſes natural born ſubjects are liable to no 
other pains penalties or diſabilities, than ſuch as 
all other natural born ſub;eQs are made liable 
to, who cannot /riccrely ſubmit to the belief of 
the 39 articles of the church of England or will 
not proſtitute their conſciences to the immorality 
and turpitude of occaſional conformity. 
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CHAP. IV. 


OF USURY BY STATUTE LAW. 


- CONTENTS; 


] | 

. Statute of Merton 1235—Two Ads in the third 
. Year of Henry VII. c. v. and c. vi. and an- 
1 other Act in 11 of Henry VII. c. viii.) 37 Hens 
; ry VIIL c. ix. 5 and 6 Eduard VI. c. xx. 
. — Obſervations and Debates upon the Af of 
Elizabeth. 21 Fac. I. c. xxii. 12 Car. II. c. xiii. 
f 12 Ann. c. xvi. 3 Geo. I. c. viii. 


Ths earlieſt ſtatute we find, that mentions PARTT. 
Uſury is that of Merton, paſſed in the 2oth of Ca 4 
Hen. III. A. D. 1235; the th article of which Saw of 
provides, that from thenceforth Uſuries ſhould 

not run againſt any being within age from the 

time of the death of his anceſtor until his lawful 

age. Upon this Sir E. Coke * very juſtly ob- 

ſerves, that the ſtatute could only affect the Jews. 

For at that time and before the Conqueſt 


: Appendix, No, VIII, 
* 2 Inſtit. 89. 
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themſelves to ſurrender their chartered rights, than reſiſt the 


PART 1. „ alfo, it was not lawful for Chriſtians to take atty 1 

2 * Uſury, as it appeareth by the laws of St. Ed- Aj 

ce ward, &c.” Since this as well as every other Ml *” 

act, which relates to Uſury which was paſſed be. Ml *© 

fore the 37 Hen. VIII. (A. D. 1545.) was re. dat 

pealed by that act, I ſhall not dwell upon theit “* 

effects, as ſuch diſcuſſion would be of little real 15 

utility. By the marvellous fertility of our mo. 10 

dern legiſlators, the ſtatute laws now in being yy 

are too numerous and intricate to juſtify re. al 

ſearches into obſolete uſages or repealed Iaws, Ml ** 

Several complaints, as I have before obſerved, 85 

were at different times made by the Commons of 1 
the encreaſing and oppreſſive practices of Uſu— 

rers; but the King and Peers never would admit “ 

of any alteration in the common law of the land, ” 

by which the puniſhment of live Uſurers was re- ” 

ſerved to the ecclehallical courts *, = 

For 1 

* It is generally true, that the clergy have been tenacious F 

of thoſe rights and privileges, which they derived from the Ml ® 

ſtate : and ſuch was their power in this country of puniſh- - {1 

ing Uſurers. It ought however to be conſidered, that theſe W 

| clergymen in their corporate capacity. were uſufructuary te- {} 
| nants and guardizns and truſtees of all their temporal and 

| corporate rights for their ſucceſſors: they were therefore by 10 

| their truſt bounden to defend and preferve them, as far as th 

| they decently and lawfully might: they no more ovght ct y 

| 


ſupreme act of the legiſlature, when it thought proper tv 
deprive them of them. If this principle were duly attende- 
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For the ſake of regularity I ſhould here reca- 
pitulate the different acts or legiſlative declara- 
tions concerning Uſury, which I have before had 
occaſion to notice. As moſt of them were de- 
daratory of the common law, I proiited of them, 
as the beſt evidence that could be adduced to 
aſcertain what the common law of Uſury was. 
The ſtatute de Judaiſino was a molt important act, 
in as much as it abſolutely prohibited Jewiſh and 
all other Uſury whatſoever : ſo that it was a vir- 
tual repeal and annulling of the ſtatute of Mer- 
ton, which was bottomed on the legality of ſome 
Uſury, viz. Jewiſh, as we have before ſeen. 

In the reign of Henry VII, three ſeveral acts 
were paſſed againſt Uſury : the two firſt of them 
in one ſeſſion, viz. in the third year of that mo- 
narch (A. D. 1486. c. 5. and c. 6.) By the 
firſt of theſe acts, all bargains by the name of 
dry exchange, whereby any ſum ſhould be loſt, 
were declared to be void. By the ſecond, all 
unlawful Chevizance and Uſury were declared 
ſhould be extirpate : all brokers of ſuch bargains 
were condemned to the pillory and put to open 
ſhame, were to be half a year impriſoncd and pay 


to, the conduct of the archbiſhop of Canterbury in reſiſting 
the attempts of Henry II. to wreſt from the clergy many of 
their rights and privileges without the conſent of parliament 
would appcar in a light very different from that, in which it is 
generally repreſented by modern hitlorians. | 
1 Append, No, IX. and X. 
a penalty 
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a penalty of 201. In the eleventh year of this 


wink w. king (c. 8.) the firſt act paſſed in his reign con- 


cerning Uſury or dry exchange was repealed on 
account of its obſcurity, and it was enacted, that 
any perſon, who ſhould lend his money upon 
Uſury, or make any bargain of lands or goods 
grounded upon Uſury, ſhould forfeit the one half 
thereof. By theſe acts of Henry VIIth Sir E. 
Coke ſays *, All Uſury is damned and prohibited, 
and there it is called dry exchange. 

This dry exchange (cambium ſiccum) is now, 
I believe, little known in practice: it conſiſted 
in giving money at one place, to be repaid it, 
after a certain time in the ſame place with a cer- 
tain ſum over, uſually exceeding the legal rate of 
Intereſt. As this was but a ſhift for evading the ſta- 
tutes of Uſury, the common form and method of 
tranſacting a real bill of exchange were adhered 
to. The borrower for inſtance drew a bill of ex- 
change on an imaginary perſon at Amſterdam, at 
the price the exchange for Amſterdam then went 
at, and delivered it to the lender. After the expira- 
tion of the time, which the bill had to run, came 
a proteſt from Amſterdam for the non-payment 
of the bill, with the re-exchange of the money 
from thence to London : all which, with the 
colts, beſides a deduction perhaps at the making 
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of the bargain, the borrower pays. Dr. Wilſon 
(fo. 118) ſays * that it ſtandeth the borrower 
« ſometime above 25 or 3o in the hundred 
« pound for the yeere. And bils by this kind 


« of exchange are made on God's name for a 


color onlie to get the parties hand to them, to 
« ſhew, (if need be) that ſuch money ſo lent was 
taken up for him by exchange, the ſaid bils 


« being never ſent out of London.” And © this 


„ drie kinde of exchange is utterlie to be abhor- 
« red, for that it is none other, than a manifeſt 


« cankered Uſurie, and therefore has been here- 
e tofore forbidden by acts of parliament, &c.“ 


The acts of parliament which Dr. Wilſon here 


alludes to, are thoſe mentioned in the repealed 


at of 3 Hen. VII, c. 6. © For remedie where- 


* of manie noble ſtatutes againſt the ſame made, 


* whereof one ſpeciall ſtatute was in the xv yere 
* of K. Ed. III made for the ſame remedie and 
„in Henry the 4th Henry V and in Henry VI 
„ daies &c. This act alſo confirms the peynes 
in the ſame ſtatute of King Richard contein- 
*ed.” 'This act of Richard was paſſed in the 14 
Richard II, c. 2. and obliged all merchants to 
the court of Rome and elſewhere to give ſe- 
curity in Chancery, that they would within 
three months after they had made any exchange 
purchaſe to the amount of ſuch exchange com- 
wodities of this country upon pain of forfeiture 
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of the fare. What the act of Henry VI. is, ! 
neither find in Raſtell or Ruff head: no other act 
appearing to have been paſſed upon this ſubjeck 
than the 1ſt of Henry VI. cap. 1, by which the 
King's Council were enabled by authority of 
Parliament to aſſign maſters and workmen to 
coin gold and filver and hold the exchanges of 
money in York and Briltol *. 

From the 37th of Henry VIII a total change 
took place in our law reſpecting Uſury : before 
that time no Uſury or Jutereſt whatever could 
be lawfully taken for the forbearance or loan of 
money (unleſs by Jews till the 18th Edward l.): 
ſince the paſſing of this 37th of Henry VIII. a 
certain ſpecies of Uſury, which is the taking of 
Intereſt for the forbearance of money, is allow- 
ed of to a certain degree or rate: and I humbly 
preſume, that beyond this degree or rate of fla- 


From this and many other ſuch inſtances appears the ſu- 
pereminent neceſſity of a general reviſion and arrangement 
of the ſtatute law. And it is with ſatisfaction that I ſee the 


firlt Rep taken in this moſt deſirable work by a very rational 


and judicious ræport from the committee of the Houſe oi 
Commons upon temporary laws expired or expiring made in 
the laſt Seſſion*of Parliament, This committee was appointed 
to inſpect and confider all temporary laws only, But it is to 
be wiſhed, that their powers may be extended to the whole 
code, and proper perſons appointed to prepare the laborious 
part of this arduons Sd important entcrpriſe under the di- 
re&ion and for the final apprebation of the committee. 


tute 
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tute Intereſt every bargain or contract for, and 

every taking or receiving of any Intereſt pre- 

mium or profit for the loan advancement or for- 

bearante of money, which before that act would 

have been Uſurious at common law, remains till 

ſo to this hour. The firſt part of this act“ is an 
abſolute repeal of all ſtatutes theretofore made 

concerning Uſury. It then abſolutely prohibits 
under the penalties of this ſtatute * an uſage 
(then probably not unfrequent) of ſelling mer- 
chandize or wares and re- purchaſing the ſame 
at a leſs price within three months. The 
prohibition of this practice being made by this 
ſtatute proves it to have been looked upon at 
that time as a tranſaction of a corrupt and uſu- 
rious nature. It then enacts, that every perſon 
taking above ten per cent. per annum by means 
of any corrupt bargain, loan, exchange, chevi- 
zance, ſhift or Intereſt of any merchandize wares 
or other things or by any 'other deceitful way 
or out of the profits of mortgaged lands, &c. 
mall be liable to the penalties of the act: which 
are forfeitute of the treble value of the things 
ſold or exchanged and of the annual rents of the 
lands ſo mortgaged, (one moiety thereof to the 


king, the other to the informer) and impriſon- 


ment and fine and ranſom at the king's will. 
Appendix, No, XII. The Ad at large. 
This was alſo provided againſt by 11 Henry VII. 
9 It 
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It is highly material to remark, that in this a& 


CHAP.IV. of Henry VIII. the word loan docs not once oc: 
WS. ee 


£ and 6 Fd. 


cur. Nor does it appear to have been in the 
contemplation of the Legiſlature at this time to 
provide for the legality of taking Intereſt upon 
any other ſpecies of loan, than that of mortgage 
or conditional ſale of lands. For that lucre or 
gain, which the act allows of, is for the forbear- 
ing or giving day of payment of one «hole year f 
and for his or their money or other things, that ſpall 
be due for the ſame wares, &c. This evidently 
does not refer to the Intereſt of money lent. | 
ſhall hereafter have occaſion to offer ſome more 
remarks upon this ſubject in the enſuing chap- 
ter. 
In the 5th and 6th of Edward VI. (A. D. 
1559) an act was paſled to repeal the 37th oi 
Henry VIII, which had been miſconſtrued by 
many to permit ſome degree of Uſury, whereas 
all Uſury whatever was preſumed to be againſt 
the word of God; it therefore prohibited abſo- 
lutely any degree or rate of Uſury whatſoever, 
by lending giving ſetting out delivering or for- 
bearing any money to any perſon corporation or 
body politicke, or for any manner of Uſurie en- 
creaſe lucre gain of Intereſt to be had received 
or hoped for above the Principal (in the preciſe 
ſenſe of the moſt violent divines, that have ever 
condemned the uſage), The penalties of this 
5 at 
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act were the forfeiture of the ſum lent as well as 
the encreaſe, impriſonment and fine at the king's 
pleaſure *. ; 

Exceſſive rigor generally defeats the very end 
propoſed by thoſe, who impoſed it: and thus un- 
der the act of Edward VI Uſury was found to 
encreaſe, When in the 13th of Elizabeth 
(A. D. 1571) the Legiſlature * reciting the ſub- 
ſtance both of the a& of Henry VIII, and that 
of Edward VI, and taking notice, that the vice 
of Uſury eſpecially by way of ſales of wares and 
ſhifts of Intereſt was encreaſed ſince the act of 
Edward VI, which did not provide againſt them, 
and which made no diſtinction of puniſhment 
between greater and leſs exactions and oppreſſions 
by reaſon of loans upon Uſury repealed the act of 
Edward VI, and revived that of Henry VIII, 


t then extended the remedies of the revived act 


by declaring all bonds contracts and aſſurances 
collateral or other for payment of any money 
lent or covenant to be performed upon any Uſury 


againſt the act of Henry VIII to be void. It de- 


clared all brokers ſollicitors and drivers of bar- 
gains againſt the revived act to incur a præmu- 
nire. It alſo ſuperadded to the penalties of the 
revived act the forfeiture of as much, as ſhould 
ve reſerved by way of Uſury above the Prin- 


Vid. the Act. Appendix, No. XIII. 
5 Appendix, No. XIV. 
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PART. I. cipal lent, It declared what magiſtrates ſhould tel 
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N try the offence how the act of Henry VIII ne 

| ſhould be conſtrued, (viz.) largely and ftrong'y E 
for repreſſing the uſage : it reſerved to the eccle- al 
ſiaſtical courts the power of puniſhing offenders; 
and declared the at ſhould laſt only for five 
years: and if it ſhould be not continued in the 
firſt ſeſſion of parliament after the expiration of 
the five years, then all the acts repealed by it 
ſhould be revived *. 


a It is to be remarked, that neither the act of 
tons 2s 13th Henry VIII, nor of the 13th of Elizabeth, 
Ejjzabeth. poſitively or direct ly ſanctions or authorizes that 
rate or degree of Uſury, to which they do not 
apply their penalties or forfeitures: all there- 
fore, that they can be ſtrictly ſaid to have done, 
was to inflict certain puniſnments, which did not 
exiſt at common law for a certain rate or degree 
of Uſury, which ſtatute penalties did not apply 


to that moderate degree of Uſury, which 


It is to be remarked, that this act of Elizabeth expired 
on 25th June 1576, and from that day till 1597 (39 Eliz) 
the act of Edward VI. ſtood revived: when the 13th 
of Elizabeth was made perpetual by the 32d clauſe of 39 
Elizabeth, c. xviii. without alledging any reaſon ground or 
motive for ſo doing. In ſtrict propriety the act ſhould have 
been revived : the words however are, That the ſaid at} and 
every branch clauſe and proviſion therein contained ſtall from 
henceforth be remain and continue in full force and effef for ever. 


ten 
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ten per cent. was then from the ſcarcity of mo- 
ney ſuppoſed to be. As this ac of the 13th of 
Elizabeth ſo expreſsly notices that, foraſmuch as 
all Uſury, being forbidden ty the law of God, is fin 
and dete/table, it is to be preſumed, that the Le- 
giſlature was thoroughly aware of this kind of 
indirect or virtual ſanction, which it meant to 
give to moderate Uſury. The debates in the 
Houſe of Commons upon Elizabeth's bill againſt 
Uſury ran high; and yet I find but one member 
a Mr. Mooly, who dared manfully to declare, that 
moderate Intereſt was not againſt the law of 
God. He ſpoke with great caution, and quoted 
amongſt other authorities, two divines of a very 
oppoſite caſt, Bellarmine and Beza to prove, that 
the true interpretation of the Hebrew word 
(neſhec) is not uſura but morſus : thus laying the 
criminality only in oppreſſive and unjuſt excels: 
or as it was well expreſſed by another member 
of the ſame ſide of the queſtion, hs 799% that for 
no Uſury, which is without grievance. Dr. Wilſon, 
whoſe work | have often quoted, Sergeant Love- 
lace, Mr. Fleetwood and others were extremely 
vehement 1n totally reprobating every ſpecies and 
degree of Uſury. Mr. Fleetwood in particular 
contended, that it was expreſsly prohibited by 
Scripture : that it was * malum in /e ; for that 


Parliamentary Hiſtory of England, Vol. IV. Debates on 
Bill againſt Uſury. 146. 
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PART I, © of ſome other tranſgreſſions, her majeſty may 


3 * diſpenſe afore with; but for Uſury, or to grant 


* that Uſury may be uſed, ſhe poſſibly cannot,” of 
I find from the journals of the Houſe of Lords, le 
that the bill was ſent down to the Common ſt 
with the addition of a new clauſe, which I take mM 
to be the ninth clauſe of the act, by which the 0 


ecclefiaſtical juriſdid ion in puniſhing offender; 
is ſaved, and, which, as 1 have before obſerved, ] 
was a right given to the eccleſiaſtical courts by 
the common law of England. The whole clauſe 
appears to be grounded in redundant caution: WM x 
for as the poſitive parts of the act went only to c 
annex new puniſhments to the offence, when it 1 
exceeded a certain rate or degree, they could not e 
7 
] 
| 


fairly be interpreted to aboliſh the common law 
puniſhments for the ſame offence in the ſame de- 
gree : yet in as much as this ſtatute law impoſed 
new penalties upon offenders to a certain degree, 
it was fairly to be inferred, that the law did not 
look upon that criminal, which it did not puniſh: 

and therefore that it tacitly recognized and ſanc- 
tioned the uſage of taking moderate Intereſt. 
Upon this inference has this nation generally 
acted for theſe two laſt centuries ; and in a matter 
of ſuch general uſage, the preſumption in favor 
of its lawfulneſs will ſtand in lieu of an hot of 
arguments, The only ſenſe, that I can extract 
SE from 


from the latter part of this ninth clauſe * is, that 
from henceforth the common law puniſhments 
of Uſurers ſhall not be applied to perſons taking 
leſs than ten per cent, but only to thoſe, who 
ſhall take more: which is but another indirect 
method of ſanctioning by law the taking of a 
certain rate. 

The next act concerning Uſury was the 21 
Jac. I. (A. D. 1624), which appears to have 
paſſed under all the prejudices and prepoſſeſſions 
againſt its lawfulneſs, which ever actuated the 
moſt rigid caſuiſts, Hence the ſuperabundant 
caution of the laſt clauſe of the act, viz. That 
no words in this law contained ſball be conſtrued or 
expounded to allow the practice of Jury in point of 
religion or conſcience : and this was introduced, as 
Judge Dodderidge remarked in Oliver and Oliver 
the very year after its paſſing, for the ſatisfac- 
tion of the biſhops *, The ſame ſort of negative 
and indirect ſanction of Uſury to a certain de- 
gree is obſervable in this, as it was in the ſtatutes 
of Henry VIII and Elizabeth: as if the civil 
magiſtrate, who is bounden by all the moral 
obligations, which affectindivid vals, could valid- 
ly or lawfully ſanction or authorize that by a 


It appears evident to me that the laſt not in the clauſe 
bas been inſerted by miſtake, 

Appendix, No. XV. 

Vid. antea. 
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ſide wind, which he neither ought nor could d. 
rect or juſtiſy in expreſs terms. The preamb|; 
of this a& of James notices the uſage of taking 
ten per cent not as an unlawful practice, though 
under the then exiſting circumſtances as a rate 
diſproportionate to the ſtate of commerce and 
the quantity of money in circulation, and there- 
fore confines the penalties and forfeitures of the 


me 
act to the taking of Intereſt above eight per cent. ter 
per annum. It is obſervable, that the enacting 20 


words of this ſtatute are literally copied from 
thoſe of the former acts, with the mere ſubſtitu- 
tion of eight for ten per cent. Beſides the pe- 
nalties upon the uſurious lender, this act has alſo 
extended its ſeverity to the ſcrivener agent or 
broker, by ſubjecting him to ſix months impri- 
ſonment and to 20 l. forfeiture for every offence 
in taking more than 4 per cent. procuration- 


money or more than 1 s. for filling up a bond. 


0 
The act was declared to continue only for ſeven Nr 
years from 24th June 1625. Wt 
In the third year of Charles I. (A. D. 1627) 1 
by an act intituled An act for continuance ani g 
repeal of divers ſtatutes, (ſect. 5.) this act againſt | 
Uſury paſſed in the 21 Jac. I. for ſeven years, | 
was made perpetual | 
In the firſt year after the Reſtoration, (A. D. 
1660) which is reckoned the 12th Car, 1I. * the 
Vid. Act. Appendix, No, XVI. 
parhament 
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parliament found it expedient to reduce the rate PARTI 
of intereſt to 6 per cent, which the act parti- 
cularly notices in the preamble was the common 
rate, at which money was placed out in foreign 
nations, with which we then trafficked : it alſo 
notices the beneficial effects to the ingenuity 
and induſtry in the huſbandry trade and com- 
merce of the nation, which the late fall of In- 
. WF tereſt from 8 to 6 per cent. had produced: the 
2 then impoſes the forfeiture of the treble 
n We value of the monies wares merchandize and 
„other things lent bargained ſold or ſhifted, at 
more than the rate of 6 per cent. per annum: 
o Wl and re-enaQts the penalties of James I. againſt 
che agents ſcriveners brokers, &c. who take 
above 1-fourth per cent. premium for procura- 
e tion, &c. 


Under ſome ideas of informality in the mode 
of convening the firſt parliament after the Reſto- 
N ration, in the next year, (153th Car. II, c. xiv.) 


this act for reſtraining the taking of exceſſroe 


) Uſury was amongſt ſeveral other acts, “ thereby 
1 * ratified and confirmed, and enacted and de- 
} * clared to have the full force and ſtrength of 
; * acts of parliament, according to the tenor and 


** purpoſe thereof, and ſo ſhould be adjudged 

? * deemed and taken to all intents and purpoſes 
e ** whatſoever, and as if the ſame had been 
© made, declared and enacted by authority of 

| that 


1: Ar, 


before the paſſing of this ſtatute, that Noy, who 
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ce that preſent parliament.” In all theſe ſuccef. 4 
ſive acts againſt Uſury, the parliament uni. 5 
formly retained the ſame form of the general {Ml . 

enacting clauſe, by which the enemies to ever 1 


ſpecies of Uſury endeavour to prove, that the 
act as directly prohibits the practice in a mo- 
derate degree, as it does in that degree, which 
it puniſhes. Thus ſaid Roger Fenton before the 
paſling of the act of Jac. I, in arguing upon the 
ſtatute of Elizabeth, It doth not only puniſh 
* exceſſive Uſury above ten in the hundred, 
« but all under 10, under 9, under 8, be it 
never ſo little, it is puniſhable by the ſtatute 
and therefore ſimply forbidden by the intent 
* of the ſame.” We find alſo in the caſe of 
SANDERSON verſus WARNER *, which came be- 
fore the court in the 2oth Jac. the very year 


was counſel for the plaintiff, urged, that as 


 Ufury was forbidden by the law of God, ſo 


there was no law of this realm, which allowed 
of it : and although they tolerate or connive at 
certain kinds, yet they approve of no ſort of 
Uſury. | 

This reaſoning is equally applicable to the 
12th of Ann. c. 169, by which the preſent rate 


' 2 2 Lib, c. xii. 
2 Palmer, 291. 
3 Vid. the AQ, in the Appendix, No, XVII. 
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of Intereſt at 5 per cent is fixed, as to the ac rar 1. 
of Elizabeth. This act of Anne differs only in CHAT. Iv. 


the title and preamble from that of Car. II. It 
is curious to remark how progreſſively the pre- 
judices concerning Uſury ſeem to have worn 
off. After the act of Jac. I, nothing is to be 
ſound in the body of any of the ſtatutes con- 
cerning Uſury, which refers to the ſinfulneſs or 
immorality of the uſage. The title of the act 
of Car. II, for reſtraining the taking of exceſſive 
Uſury ſeems in ſome meaſure calculated to ſooth 
the qualms of thoſe conſciences, which could not 
be reconciled to the direct ſanction or permiſ- 
ſion to take moderate Intereſt or Uſury. The 
title however of the act of Anne, Vn Act to re- 
duce the rate f Intereſt, &c. does not appear to 
have been framed upon any ſuch conſideration ; 
as it muſt pre-ſuppoſe the lawfulneſs of the 
ulage, which the act undertakes to alter: for a 
written law reducing the rate of Intereſt from 
6 to 5 per cent. could not fix it at the lower 
rate, if the taking of that were in itſelf an un- 
lawful and immoral act. Thus ſtand the ſtatute 
laws of this realm concerning Uſury and the 
Intereſt of money taken on loans. 

It is obvious, that a legiſlative interpretation 
of a ſtatute is the moſt concluſive, that can be 


had. Within three years from the paſling of 


this act of Anne, the parliament in the 3d of 
Geo. I. 


— — 


3 Geo. I. 
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Geo. I. (A. D. 1716,) thought proper to eh 
able the governor and company of the Bank 
of England or their ſucceſſors to botrow money 
at ſuch rate of Intereſt, as they ſhould think fi, 
although the ſame ſhall happen to exceed the 
* Intereſt allowed by law to be taten. Thee 
words mult put all doubts about the direct ope- 
ration of the different ſtatutes concerning Uſury 
to reſt: for it is evident, that the law cannot 
forbid or condemn the taking of any Intereſt, if 
there e a certain rate of Intereſt allowed by lacy 
to be taken. 

The laſt act, which I find upon our books 
concerning Ufury is the 14th of his preſent 
Majeſty, (c. 79 which is explanatory of the 
12:h of Anne, by declaring that all mortgages 
and other aſſurances of lands and their aſſign- 
ments or transfers in Ireland and the Plantations 
for ſecuring money already executed in Great 
Britain ſhould be as valid, as if executed on the 
mortgaged lands, and ſhould continue to carry 
Intereſt at the rate allowed of by the laws of the 
colony, where the mortgaged lands lie: but as 
to future loans, it limited them to 6 per cent, 
and it very wilely provides againſt fraud by 
confining the loan to the real value of the lands, 


x 39 Seck. of Ch. viii. 3 Geo. I. Vid. App. No. XVIII. 
* Vid. the AQ, No. XVIII. Append. 


&c. 
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thus fraudulently borrowed beyond the value of MA. 10, 


the land mortgaged ; and for greater notoriety 
and certainty all ſuch mortgages or transfers 
are required to be regiſtered in the country, 
where the lands lie, or elſe to remain hable ta 
the 12th of Anne. 

Although I have before queſtioned the opi- 
nion of Lord Coke, who holds the total extinc- 


uon of the common law of England concerning 


Uſury by virtue of the 37th of Henry VIII, 
yet it 1s obvious, that the ſtatutes concerning 
Ulury have ſo completely drawn under their 
operation all the uſual offences upon this head, 
that there have been few or no caſes (at leaſt of 
importance) determined, but upon ſome of the 
llatutes fince their paſſing. The ground upon 
which I contend for the exiſtence of the com- 
mon law of England concerning Uſury, is to 
keep alive and active that rule of law, that ne 
ation wil! lie upon a contra#t, that is uſurious at 
ummon law. With great diffidence I ſubmit this 
luggeſtion to the public, that common law Uſury 
and ſtatute law Uſury are not perfectly co-ex- 
tenfive : for I humbly conceive, that there may 
de caſes of oppreſſion extortion and hardſhip in 
money negociations, that will be really v/urious 
at common law, although they fall not within 


any 


Moſt caſes ot 
Ulury are 
now upon 
the ſtatute- 
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PART 1. any of the ſtatutes of Uſury: this I ſhall endes. 
< mn veur i exemplify in the caſes, as they may oc. 
cur. The following chapter therefore will be 


the proper comment upon this point. 
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CHAP, V. 


UPON THE DETERMINATIONS 
OF THE COURTS IN 
CASES OF USURT. 


CONTENTS, 


Nature of the Difference between Uſury by Common 
Law and by Statute Law—What Ads and Con- 
tracts the Courts have determined to be Uſurious 
—Corrupt Contract aud Corrupt Taking without 
fuch Contrat—Cerrupt Bargain and Taking 
completes the Offence, jor which the Statute gives 
treble Damages low far the Common Law 
and Statute Law co operate upon Uſurious Acts 
—Of corrupt Agreements without taking exceſſroe 
Intereſt and vice versa—Examination of Lord 
Chief Juſtice De Grey's Opinion upon the Re- 
quiſites to conſtitute the Statute Offence—No Ac- 
tion will lie at Commen Law for Intereſt or 
Jury Attempts and Shifts to evade the Statutes 
of Ujur y — Furni/Ling Goods inſtead of Caſh for 
raiſing Money on them Uſur. ous Every Exceſs 
of legal Intereſt in Value as well as Money Uſuri- 
ous, if the Party intend to make more than legal 
Inter:/t—Uſage of Trade ſometimes juſtifies the 

L - taking 
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taking of more than 5 per Cent.— Uſury fin Ming 
depends upon the Intention of negociating Parties Wl Ui 
— Whether the Intereſt may be wwithholden « WM Ca 
firt—Of diſcounting Notes — Of taking exceſſv: ¶ no 
Intereſt on Default of Payment an a given D er 
Pere Principal and Intereſt at Hazard w MU 
Cn - Bittemry Bonds and Loans 01 Contin- Wl le 
gencics and hazardous Bargains —Slrght Heard WY in 
tare not a Cate ct of the Statutcs —IWhethver a iff of 
Loan neceſſury ts conſtitute Uſury ! Nature f WW th 
Continuation Premiums —T ve Intent makes Uſury Wl be 
— Of taking 6 per Cent. on Securities in Ireland I © 
and the Weſt Indices = Of perſonal Contract il « 
emered inty in foreign Courtries— Redreſs ed 
Remedies of Uſury—Uſuricus Contract avoid; 

the Security—IWhether vcid Sccurities valid in ill x 
the Hands of Third Perſons not privy to ti: i b 
Uſury—Borrowers may avoid their own Adis in t 


| Uſury. 


PART 1. HINGE the paſſing of the acts concerning 
CHAP. /, Uſury, almoſt all the adjudged caſes have ariſen . 
welter upon ſome of the ſtatutes. In as much therefore 


iere be a 


| frreace AS they apply to the nature of the Zazute offence, 
' between ſta- X 

| ns a they are not concluſive as to common law Ulury, 
| Ul,” if the one differ from the other. By attention 
| to the caſes we ſhall determine how far this 


diſtinction is warranted, It is evident, if the 
common law concerning Uſury be {till ſubſit- 
1 ing, 
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Can there now be Uſury by common lau, that is 
not a caſe within ſome of the ſtatutes? The 
grand effect of the act of Henry VIII. concerning 
Uſury was to render a certain rate or degree of it 
legal and lawful: whereas by the common law 
and the then exiſting ſtatutes paſſed in the 1 1th 
of Henry VII, by which the receipt of any 
thing beſides or above the money lent for for- 
bearance was declared to be “ againſt natural 
* juſtice, to the great diſpleaſure of God and 
* of our ſovereign lord, and the common hurt 
* of this his land.” 

The ſpecies of Uſury, which was cognizable 
and puniſhable by the ſpiritual court, was per- 
haps ſuch only, as was formerly allowed to be 
taken by the Jews, which was regular Intereſt 
upon the loan or for the forbearance of money. 
To this ſpecies of Uſury the anſwer to the Com- 
mons in 1382 probably referred, * Touching 
Uſurie the King woilleth, that the laws of the church 
ſhould diſcuſs the ſame. Whatever this crime of 
Uſury was in the reign of Richard Il, that was 
to be diſcuſſed and puniſhed by the eccleſiaſtical 
courts, it appears to have continued the ſame 
oftence through the reigns of Henry the Seventh 
and of Queen Elizabeth, by ſaving the ſpiritual 


' Vid. antea. 
J. 2 juril- 
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ing, that whatever is Uſury by the fatute, is parT 1 
Uſury alſo by common law : but the queſtion is, CAT. V, 


Policy of 
tlie laws a- 


gan. t Uſury. 
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juriſdiction or the eccleſiaſtical right of puniſb. 
ing it by the reſpective ſtatutes paſſed in the 
11th of Henry the Seventh and the 1 3th of Eliza. 
beth. The remainder of the anſwer to the pe. 
titions of the Commons clearly proves, that 
in the reign of Richard II there were other ad; 
of Uſury, which were not merely cognizable and 
puniſhable in the ſpiritual courts but alſo in the 
common law courts. The words of that anſwer, 
which are ſtrong evidence of what the common 
law then was, molt undeniably extend that of. 
fence of Uſury, which was puniſhable by com- 
mon law beyond that, which is puniſhable by 
ſtatute: this latter being probably confined to 
the taking of any exceſs of Intereſt beyond the 
rate allowed of by the ftatute : and the forme 
going to every grievance by Uſury upon accomft 
treſp: ſs extortion oppreſſion falſhoed dee it or ſuch 
like means, Now in order to bring our ideas of 
Uſury under ſome ſyſtematical arrangement, | 
ſhall endeavour to aſcertain, 

iſt, What acts and contracts the courts have 
determined to be Uſurious. 

2d. What redreſs and remedies they have at- 
forded to correct or check the evil. 

In proportion to. the neceſlity of a free and 
eaſy circulation of money in a mercantile coul- 
try ariſes the importance of the following invcl- 
tigation. 


In 
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In the foregoing chapters I have endeavoured 
to remove ſome objections againſt the propriety 
of the Legiſlature's ſanctioning the uſage and re- 
gulating the rate of Uſury or Intereſt for the 
loan or accommodation of money, In this I 
ſhall endeavour to draw the attention of my 
reader to that watchful jealouſy, with which the 
courts have ever protected the neceſſitous bor- 
rower agaiolt the oppreſſive terms of the uſuri- 
ous lender. It is no difficult taſk for a man of 
ingenuity and information to frame very ſtrong 
and very plauſible arguments againſt the theory 


| of checking and fettering individuals in the diſ- 


poſal and application of the fruits of their per- 
ſonal labour and induſtry. The very baſis of 
government 1s the duty of the magiſtrate to ren- 
der the rights of individuals conducive to the 
welfare of the whole. When we conſider there- 
fore to what extremities the auri ſacra fames 
impeils the covetous, and the dread of penury 
and diſgrace will urge the diſtreſſed, I think 
the candour of experience and obſervation muſt 
allow 1t to be the duty of the magiſtrate, by mo- 
derate limitation to deprive both the miſerly 
and the needy of the power of ruining them- 
ſelves or others by the uncontrolled indulgence 
of their paſſions cr the unprotected neceſlity of 

yielding to mi, fortunc, 
Our courts of law and equity have wiſely 
I. 3 eſtabliſhed 
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eſtabliſhed their doctrines upon Uſury on thy 
moſt humane of principles. They not only 


Grounds of benefit the public by facilitating the means of 


our la a» 


gainitUſury. 


The ſtatute 
operates up- 
on old ot- 

ſences. 


borrowing money at a moderate rate to reliere 
their wants or promote their intereſt, but when 


by diſtreſs and poverty a man becomes enſlaved 


to the imperious neceſſity of borrowing, and 
has not the power of deliberating with unbiaſſed 
freedom upon the terms propoſed by the lender, 
he falls under that tutelary protection of our 
courts of juſtice, which they ſo humanely hold 
over infants and orhers, who are diſabled to 
bind themſelves. So far then do they appear, 
as Mr. Bentham argues, to operate injuſtice by 
checking the natural freedom of the lender in 
his bargain, that on the contrary they tend ge- 
nerally to promote and enſure the real grounds 
of ſocial freedom, which are philanthropy be- 
nevolence and charity. 

I here think it neceſſary to premiſe, that all 


the cafes, which turn upon Annuities will be 


reſerved for the Second Part of this work, which 
will be confined to that ſubject. Our firlt con- 
fideration then will be, What acts and contracts 

the courts have determined to be uſurious * 
iſt. It is obvious, that to whatever act the 
ſtatutes upon Uſury affix penalties or puniſli- 
ments, that act mult be uſurious in it's nature: 
Now 
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« monly underſtood,) conſidered in a moral 
view would not then ſo much as admit of a 
« definition : ſo far from having exiſtence, it 
« would not ſo much as be conceivable,” As 
property * itſelf is emphatically the creature of 
the ſtate, of courſe every modification and re- 
gulation of that property mult depend excluſive- 
ly upon the ſtate. If any act therefore be in 
this country uſurious, it mult be ſo either by 
the common law or by the ſtatute law. As the 
latter is expreſſed in writing, no act can become 
thereby uſurious, unleſs the ſtatute which ren- 
dered it ſo be known. The full effect then of 
the exiſting ſtatutes upon Uſury I conceive to 
be, the affixing of new puniſhments to old of- 
tences : for ſo far are they from creating new 
oitences, that their direct intention and opera- 
tion is to diminiſh the common law offences by 
permitting or allowing of a certain degree or 
rate of that practice, which the common law 
torbade in toto. Until the act of Henry VIII 
allowed of the taking of 10 per cent. for the 
torbearance of money, by common law no one 


Defence of Uſury, p. 9. 
* I always beg to be underſtood to ſpeak of permanent 
aud transferable property. 


L 4 could 


Now I perfectly agree with Mr. Bentham *, that parr 1. 
«yere it not for cuſtom, Uſury (as now com- CHAT. V. 
"my om, Uſury ( ee 
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PARTI. could take 1 per cent. For the fair and legs] 


an 

Aut. V- interpretation then of theſe ſtatutes, we muſt w 
endeavour to aſcertain what acts are by com- H 

mon law Uſurious, to which the ſtatute law at- ih 


taches it's effects: and it muſt be remembered, 
that the acts of Henry VIII, Elizabeth, James, 
Charles, and Queen Anne, are all ſubſiſting and 
unrepealed to this hour. 


Corrupt At preſent a perſon may by common law be 
contract and 


corrupt tak- guilty of Uſury both by entering into a corrupt 
pony bargain or agreement to take more Intereſt than 
Nu the ſtatute law allows, and by actually taking 
ſuch exceſſive Intereſt, although no ſuch agree- 
ment had been made. The ſtatute of Anne 
created neither of theſe offences but puniſhes 
them both in different ways ; the firſt, by an- 
nulling- the ſecurity entered into : the 2d, by 
giving treble damages, Thus in the caſe of | 
Fiſher qui tam, Mc. v. Beaſley ', which was an 
action of debt on the ſtatute of Anne for taking | 
more than 5 per cent. on a loan of 1051. for 
ſix months, a premium of two guineas was | 
paid on the advance, and 21. 1cs. Intereſt paid 
with the Principal at the end of the fix months. 
Lord Mansfield was of opinion at the trial 
| (the action having been brought within twelve 
months from the taking of the Intereſt but not 
of the premium, ) that the Uſury was complete 


| | 7 Dougl. 223. Trin. 19 Geo. III. 


an 
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and the penalty incurred, when the premium 

was paid, and therefore nonſuited the plaintiff, 

However upon motion for a new trial, his Lord- 

hip altered his mind and faid, “ I am now ſa- 
« tisfied, as we all are, that the offence was not 
„complete till the half year's Intereſt was re- 

© ceived. There are two branches of the Ratute. 
„Under the firſt every agreement contract and 

« ſecurity for more than legal Intereſt, is void. 
© Therefore the bond given to the defendant in 
this caſe was void, But under the ſecond the 
* penalty is incurred only by taking accepting 
* and receiving more, than legal intereſt. All 
the authorities lean this way both ancient and 
modern. In Lloyd and Williams more than 
egal intereſt had been paid at firſt.” 

In this caſe of Lloyd and Williams 6l. 58. 
had been taken for the loan of 100l. for three 
months. An action ui tam upon the ſtatute was 
brought above twelve months after the receipt 
of the 6l. 5s. ; but not twelve months after the 
re-payment of the principal : and the point de- 
cided by the court was, that by the corrupt bar- 
gain and the takinz if the 61. 5s. that offence or 
Uſurious act was conſummated, for which the 
llatute gave treble damages and that the year 
ran from ſuch conſummation. Lord Chief Juſ- 


! Reported very much at large in 3 Will, 259, and more 
b:i-fly in 2 Blackſ. 792. 
tice 
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bargain and 
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more than 


legal intereſt 


completes 


the offences 


for which 


the ſtatuie- 


gives treble 


damages. 
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tice De Grey, who on this occafion went very 
fully into the nature of Uſury, in ſpeaking of the 
act of 37 Henry VIII, ſeems pointedly of opi. 
nion, that this ſtatute did not aboliſh the com. 
mon law of Uſury, and that the oſlences of 
Uſury by common lazy are more multifarious than 
thoſe of Uſury by the ſtatute *. © There is no 
“ mention made in this ſtatute of the loan of 
* money: the offence intended to be puniſhed 
&« ſeems to be the taking in gains for the for- 
„bearing of one year for his money, or other 
“thing, that ſhall be due for the ſame wares 
©* or other things above 1ol. in the tool.; 
ce it's not ſaid for money lent, or the Uſe or 
“ Intereſt of money lent : ſo that it ſeems, as if 
e it was then ſtill penal to take any Intereſt, cen 
„ feve per cen. for ihe loan of money.” It could 
then only have been penal by comm#n lau, for 
the act of Henry VIII evidently repealed all 
ſtatutes affæcting the ſubject. 

I have before obſerved, that none of the exiſt. 


ing ſtatutes of Uſury created any new offence, | 


but on the contrary rendered many things law- 
ful, which were before criminal, and annexed 
new puniſhments to old offences. If therefor: 
the (iatute give treble damages, where exceti:ve 
Intereſt has been corruptly taken, it ſeems cle! 
that the exceihve taking 1s ſtill criminal by com- 


mon law and open to all the remedies, to whici 
| it 
3 Will. 261, | 
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it was liable before the ſtatute gave treble da- rant 1. 
mages. Far if the common law be aboliſhed, CHAP. v. 


the ſtatutes would rather protect and counte- 
nance, than check and puniſh the crime of 
Uſury. Lord Chief Juſtice De Grey ſaid in Lloyd 
v. Viliiams *, To conſtitute the offence, for 
« which the preſent action is brought, to reco- 
« ver treble the value of the money lent, theſe 
three things muſt concur, 1ſt, A contract be- 
* twe-n the parties; 2d, monics or other things 
* lent; 3d. above 5 per cent. per annum receiv- 
* ed by the lender for the forbearance.” If then a 
perſon taking more than 5 per cent. without any 
previous contract to that effect, cannot be pu- 


n ted under the ſtatute for want of this con- 


dition, it is evident that the ſtatute will en- 
courage and ſcreen, rather than prevent or 
puni!l; the Uſurer. It appears from the follow- 
ing cates, that the different acts, to which the 
ſta tas apply their effects are by the common 
luv Jſurious and differently affected by the ſta- 
tne, although they do not conſtitute that com- 
plex offence, for which the ſtatute according to 
Lord Chief juſtice De Grey gives treble da— 
mages. Under the greateſt deference however 
to that great man's opinion, 1 think it highly 
important to conſider minutely the nature ſpirit 


and principle of the following caſes. 
| In 
U 3 Will, 261. 
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In * Brown and Fulſbye a man took a bond 
from another for the payment at the end of the 
year of a certain ſum with exceſſive Intereſt; 
yet if he only took the Principal with legal In- 
tereſt, it is not Uſury within the flatute to male 
a treble forſciture, but yet in that caſe, the obli. 
gation itſelf is void*, And I preſume, the contra 
being in this caſe Uſurious by common lay, 
no action could be maintained by the obligee 
for the money, though the avoidance of the 
bond be expreſſed by the ſtatute, On the other 
hand, it was ſaid by North Chief Juſtice, 
“e that if a man take a bond legally for the pay: 
ment of lawful Intereſt, but if afterwards he 
actually take more than the legal Intereſt, this 
% doth not avoid the bond: but the party is 
« liable to an information upon the ſtature fer 
& taking more than the ſtatute allows.” —*** But 
* to avoid a ſecurity by reaſon of Uſury, the 
& contract itſelf muſt be Uſurious.“ 

It is material to remark, that it was expreſsly 


faici by 1 wiſden * 22 Car. II, © There are two . 


„ clauſes in the ſtatute of Uſury : if there be a 


1 4 Leon. 43. 

2 With this alſo agrees the caſe of Body v. Taſſel. 3 
Leon. 205. 

3 1 Freeman, 253. 

4 2 Mid. 307. 

$ 3 Mod. 69. 


corrupt 


A 
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« corrupt agreement at the time of the lending pax 1. 
« of the money, then the bonds and all the Mf. V, 
« aſſurances are void: but if the agreement be 
good, and afterwards he receives more than 


P « he ought, then he forfeits the treble value.” 
r Here the difference is moſt clearly drawn be- 
0 tween the guilt and puniſhment of contracting 
„ Ufuriouſly and of taking Uſurious enereaſe 
. without any previous corrupt agreement. This 
e 


ſeems rather inconſiſtent with Lord Chief Juſtice 
a De Grey's opinion in Lloyd and Williams, that 


e, to conſtitute the offence, ſor which the treble 
ye value of the money lent can be recovered the 
he 


three before mentioned conditions ſhould con- 
cur. Nor does the caſe of the * King v. 
Walker tally with this doctrine of Lord Chief 


*” Juſtice De Grey, although the caſe of King v. 
ks Upton in part does. © After a verdict pro 
be Rege on an indictment for Uſury: Strange 

* moved in arreſt of judgment, that they had 
ly 1 Sid. 421. It is alſo reported as anonymous 1 Vent. 38. 
vo 


Strange 816. If this report be accurate: the procefs 
3 againlt Upton by indictment was by common law, and not by 
llatute ; therefore the common law concerning Uſury ſurvived 
the ſtatute of Heury VIII, notwithſtanding Coke's opinior. 
Viner, Ly, L. II. ſays “ No indi9mert will lie on the fla- 
* tute of Uſury : for the method the act preſcribes muſt be 
followed; therefore the indictment muſt be quaſhed. 


* 113 Mod. 174, fol. 17. Paſch. 5 Ann. K. R. The Queen 
Av, Dy.” | | 


pt cc only 
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* only laid a corrupt agreement, without any 
*« loan or exceflive taking Intereſt in purſuance 
« of it: and the judgment was arreſted.” 

The caſe of the King v. Walker was an infor. 
mation brought againſt Walker upon the ſtatute 
of Uſury for having on the 3oth May taken 
Per viam corrupte contractus accommodationts more 
than legal Intereſt for forbearance of 251. 
for nine months. Upon Not Guilty pleaded ; 
verdi for the King, and moved in arreſt of 
judgment, 'That this was not within the ſtatute, 
which extends only, where there was an uſu- 
rious contract in the beginning, and there it 
makes the ſecurity void; but here there was no 
ſuch corrupt agreement before or at the time of 
the loan: the time of forbearance (for nine 
months) was paſt, and it was contended, that the 
party might give what he pleaſed in recompence 
for it, there being no precedent agreement to 
enforce him to it. 

Ventris reports the determination of the court 


upon this caſe differently from Siderfin : the 


former ſays : ** Sed non allccatur : for the court 
*« ſaid, they wou'd expound the ſtatute iirily: 
« and if liberty were allowed in this caſe, the 
& brokers might oppreſs the people exceedingly 
„by detaining the pawn, unleſs the party 
& would give them what they would pleaſe 


6c to 


ay 


2% wes 
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to demand for the time after failure of pay- 
« ment. 

Siderfin ſays : © Mes per curiam, judgment 
* ſera vers W, ceo nient obſtant ; car fi n'eſt 
bien ley a doner judgment vers lay ſur ſtat. 12 
« Car. II. c. 13. a paier le treble del argent 
ent, unc eſt trove que per corrupt contract il 
« priſt tant, et per ceo il done judgment vers 
« luy al common lcy ſcil. fine et impriſonment.” 

Although upon theſe different reports of the 
fame caſe it may be diflicult to fay, that an in- 
formation would not lie upon the ſtatute for the 
mere taking of exceſſive Intereſt without a pre- 
rious corrupt agreement; yet from Siderfin's 
report it appears evident, that neither the court 
nor the reporter were of the opinion of Coke, 
that the common law concerning Ufury was 
aboliſhed ; otherwiſe they could not have faid, 
and for this they giv? judgment againſt him at 
common law, wiz. fine and impriſonment. Does not 
tins prove, that the taking of exceſſive Intereſt 
is cognizable and puniſhable at common law? 
Walker did not traverſe the taking, but only 
tne corrupt contra? for taking illegal Intereſt: 
and the ſtatute of Charles II does not inflict the 
penalty of fine and impriſonment for taking ex- 
ceſive Intereſt : and upon that ſtatute was the 
information founded. | 

It would not follow, even if the three con- 


ditions put by Lord Chief Juſtice De Grey 


In 
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bak I. in Liyd and Williams were © neceſſarily ty 
Cent concur for completing that Uſurious offence, 
for which the ſtatute gives treble forfeiture, that 

| therefore the crime of Uſury cannot be com- 
pleted to many other purpoſes without their WM ;. 
| coincidence. We will conſider the effecis of Ml þ 
1 

c 


_— — —— —— - << — —— — 


the firſt condition, which 1s the corrupt contrati; 
without the concurrence of the other two. The 
common law ſays, no action ſhall be maintained MW | 
upon ſuch contract: the /tatute law ſays, that 0 
the very contract alone avoids the ſecurity. 'L WM y 
was neceſſary, that this ſhould be done by at t 
of parliament, for notwithſtanding * in ancient MW « 
times the perſons of Uſurers without doubt wee | 
| 
c 


puniſhed, yet ſaid Chief Juſtice Lea the con- 
tract made by the Uſurer was notwithſtanding 
not made void: le contradt fait par Uſurer ne fut 
diſanull nient ob/tant. And it is ſaid ?, ** Fomere YM « 


* poiffoit al common ley maintainer une actio! jur Ml « 
* un Uſurious contract.“ 


There can be no queſtion, but that the com: 


4 No action N 

1 would lieat mon law, which forbade all Uſury was, as I hat. 

3 common . = 

1 Jaw for any before urged, grounded in the general prepoſle- | 
Uſury or In- ; - a | 
treib. ſion of Uſury's being againſt the law of nature, 


| and therefore was it expreſſed in the 11th of 


I Hawk, Pl. Cor. of Uſurv, ſect. 8, ch. $2. 


2 Palm. 294. Saunderſon and Warner. Trin. 20 Jx. 
reported alſo 2 Roll. 2 39, 


3 2 Roll. Ab, 801, quotes 26 Edw. III. 71. 


— ——ů A. — 
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Henry VII to be again/t natural juſtice, And it 
appears about the cloſe of the reign of Jac. I. to 
have been the general opinion, that the common 
law concerning Uſury was then exiſting and ope- 
ntive; for in the caſe of Oliver and Oliver it was 
holden by three Judges againſt one, that v/e 
voidera contract al common ley : and in the ſame 
caſe it was agreed by Dodderidge and White- 
lock (abſentib. al.) that at that day the Intereſt 


of money was no good conſideration, becauſe it 


was againſt the law of nature. And although 
the court came to no determination in the caſe 
of Saunderſon v. Warner, as to the point be- 
fore them ; yet Lord Chief Juſtice Lea * ex- 
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preſſed himſelf in this manner: „ The Uſury | 


* condemned by the common law was a common 
te trade of biting Uſury, ſuch as was practiſed 

* by the Jews; and were therefore called Anglicè 
* Judaizantes : and when indicted were to loſe 
* all their property. But this Uſury of ten 
e per cent. is not ſuch Uſury as was condemned; 
* but it was tolerated, if a man choſe to en- 
danger his conſcience. Beſides, the divines 
* are not yet agreed, whether all Uſury be not 
* unlawful: and in this caſe we ought to be 
* informed by them: for ſome of them held 
that griping Uſury alone is forbidden. And 
*1t 1 lend money, and the borrower turn it 


1 Palm. 292. 
M 4 to 


— — — 
— — — ꝑꝗ— — — — 


Leading 
principles of 
Ulury. 
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« tg profit, | may then lawfully demand In- 
* tereſt (or Uſary) : but if the borrower be not 
< able, then I can demand nothing for it. This 
court (B. R.) likewiſe alone can prohibit the 
e ecclefiaſtical court from meddling with the 
„ puniſhment of Uſury: and now all the courts 
of equity and the jurors affeſs damages ac: 
„ cording to the rate of ten per cent.“ This 
opinion of Lea goes to ſhew, that he conceived 
the common law not aboliſhed, but only con- 
trolled to a certain rate or degree by the ſtatute, 
Dodderidge however held firmly (fortement 
tient) that every degree of Uſury was again/t the 
common law and the law of God." 

The grand pervading principles, which aſfect 
all poſſible cafes of Uſury are fairly and expli- 
citly ſet forth by Lord C. J. De Grey in Murray 
v. Hardinge. lt is efſential to the nature of 


! ] know not how to reconcile that ſaying of Lord Chick 


Baron Hale, which Judge Burnet in Cheſterfield v. Fanſn 


quoted from Hardrels 420, Hu- Ferwijh Uſury only cu ich wont | 


40 per cent, and more <v2s prohibited by cannon law, but no others 
with what has been ſo repeatedly determined by tic Courts 
and appears ſo plain upon the face of the different [tatutes, 


On this occaſion I cannot help diffiding more in the fidelity | 


of the Reporter, than in the accuracy of this great Judge. A: 
all events it is but a didum of a Judge and no determination 
of the Court, 
Vid, alſi my Note at the end of the Second Chapter. 
2 Black. Rep. 862, and 3 Will. 295. 
6 & an 
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«an uſurious contract, that there muſt be 1929, PART 1. 
« x loan. 2do, That i/legal Intereſt is to be paid CHAT. v. 


: e for ſuch loan. It is eflential to the nature of a 
e loan, that the thing borrowed is at all events 
to be reſtored. If that be bona fide put in 
; hazard, it is no loan, but a contract of 


« another kind. So alſo if illegal Intereſt is to 
be certainly paid or even upon a reaſonable 
1 « poſſibility, the contract is uſurious.” And 


as on the one hand no colour or ſhift will pro- 
4 « tet a real uſurious loan, ſo on the other no 
inequality of price will condemn a fair and 
4 «© real hazard.“ 

Clear and explicit as all the acts againſt Uſury Attempts to 
| appear, numberleſs have been the attempts to — 


. evade their effects. But ſays Lord Mansfield, 
| in Floyer and Edwards *, “ In all queſtions in 
{ * whatever reſpect repugnant to the ſtatute, we 


; It is requiſite to remark, that the poſſibility, or even the 
probability of the borrower's becoming inſolvent is not that 
ſpecies of hazard which will keep a contract or loan out of the 
latutes of Uſury, As Lord Kenyon obſerved in the caſe of 
Morſe v. Wilfon (4 Term. Rep. 356.) „It has been argued 
"that it is not an uſurious contract, becauſe the principal 
* was put in hazard, as it was liable to the partnerſhip cre- 
« 8 880 but it was no further hazarded, than in the caſe of 
every other loan, namely by the riſk of the borrower's in- 
* ſolvency,” I ſhall alſo hereafter have occaſion to ſpeak ra- A At e. . 


wer fully on the queſtion, Whether there can be Uſury with. 2 
out a loan ? 


: Cowp, 112, 
; M 2 « muſt 
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* muſt get at the nature and ſubſtance of the 
ce tranſaction: the view of the parties muſt be 
e aſcertained, to ſatisfy the court, that there is: 
loan and a borrowing, and that the ſubſtance 
* was to borrow on the one part and to lend on 
* the other: and where the real truth is a loan of 
„% money, the wit of man cannot find a ſhift to 
take it out of the ſtatute. If the ſubſtance is 
loan of money, nothing will protect the taking 


of more than five per cent. And though the 
e ſtatute mentions only for loan of monies, 
« wares, merchandizes or other commodities, 


e yet any other contrivance, if the ſubject of it 
« be a loan, will come under the word, ind. 
ce rely.” The application of theſe general prin- ; 
ciples to particular caſes, will be an ever ſure 
mode of determining whether contracts be or be 
not uſurious : although as Judge Blackſtone ob- 
ſerved in Murray and Hardinge, every caſe of Uſury 
muſt depend upon its own circumſtances. Under- 
valued annuities, improbable chances, remote 
contingencies, over-rated ſales or leaſes are the 
general engines employed by thoſe, who trade in 
the evaſion of theſe ſtatutes. At preſent I ſhall 
ſay no more of annuities, than that it may be 
difficult to find many of them, that were not 
granted upon the ſubſtance of a loan or accom- 
modation of money, whatever form or mould 
the negociation may have been thrown into. At 

a ume 
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z time when that ſyſtem of annuities, which now 
yearly devours ſo large a part of our landed re- 
venue, had ſcarcely aſſumed a viſible form (A. D. 
1745) the intuitive mind of Lord Hardwicke, 
ſeems from the then unformed conception, to 
have foreſeen the exact form of the future inſa- 
tiate monſter, that was to gorge and thrive 
upon the ruin of his countrymen *. © There has,” 
ſaid this great oracle of natural juſtice, “been 
«a long ſiruggle between the equity of this 
* court, and perſons, who have made it their 
«* endeavour to find out ſchemes to get exorbi- 
tant Intereſt, and to evade the ſtatutes of 
r | 

Mr. Lawley, being a younger brother and 


rather extravagant had been neceſſitated to ſell 


1501. per ann. out of an annuity of 200l. which 
was his ſubſiſtence, for 10501. with a power of 
re-purchaſing, And upon the queſtion, Whether 
the aſſignment of the 1 fol. per ann. were to be 
conſidered as an abſolute fale or as a ſecurity or 
loan? Lord Hardwicke ſaid “ I think, (though 
* there is no occaſion to determine it) there is a 
* {trong foundation to conſider it as a loan of 
* money, and I really believe in my conſcience, 
* that 99 in a hundred of theſe bargains are 
* nothing but loans turned into this ſhape to 


$ Lawley v. Hooper, 3 Atk. 278. 
M 3 « avoid 


165 


PART I, 
CHAP. V. 
—ͤ — 


166 


| PART I. 


| CHAP. v. 
Oe en — 


A TREATISE 


et avoid the ſtatutes of Uſury.” However hiz 
I ordſhip five years after this, ſaid in the caſe of 
Cheſterfield and Janſen, * © Courts regard the ſub. 
& {lance, not the mere words of contracts. Loans 
e on a fair contingency to riſk the whole money 


« are not within the (\atute. A man may pur. ( 
&* chaſe an annuity as low as poſſible, but if the t 
e treaty be about borrowing and lending and l 
the annuity only colourable, the contract may F 
te be uſurious however diſguiſed.” But of An. Wl * 
nuities I ſhall ſpeak more fully hereaſter, con- f 

U 


tinuing at preſent my enquiry into the nature of 
ſuch acts and contracts as the courts have deter- 
mined to be uſurious, and in this attempt my ob- f 
ject will be rather to lay down the general prin- b 
ciples, which have governed the different deter- 
minations of the courts, than to extract new 
principles out of a great variety of cales. 'To 
follow up what thoſe two great men Lord C. |. 
De Grey and Lord Mansfield ſaid, the former in 
Murray v. Hardinge, «As on the one hand no 
* colour or ſhift will protect a real uſurious loan, 
* ſoon the other no inequality of price will con- 
* demn a real and fair hazard ;” and the latter 
in I layer aid ! dwwards, Where the real truth 
* 18a loan of money, the wit of man cannot find 
* a ſhift to take it out of the ſtatutes ;”” we will 
endeavour to ſee how in the various attempts by 


#1 Will, 295. 


monied 
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monied men to procure more than legal Intereſt, 
their efforts: have been countenanced or baſſled 
by the application of theſe principles to the par- 
ticular caſes. 

One ordinary attempt to evade the ſtatutes of 
Uſury bas been, by furniſhing the perſon wanting 
the money with goods wares or merchandize at 
the price fixed upon them by the lender or the 


nd 
jay perſon undertaking to accommodate the bor- 
\n. WM rower, and he by a ſubſequent ſale (perhaps to a 


fair chapman, though more likely to the accom- 
modator's agent) raiſes the money he wants, 
though he ſuſtain much loſs upon the ſecond 
ſale; as was the caſe of Low and others v. al- 
ler, where upon a negociation for a loan of 
money the lender ſaid he could not advance caſh, 
but would furniſh goods, which the borrower 


Ty wok and ſold by the intervention of a broker 
J. recommended by the lender, and upon the iſſue 
in of the negociation Waller inſtead of 200l, which 
no he meant to borrow received only 1171. 28. 2d. 
a. The queſtion, Whether the tranſaction were a 
n. I !0an of money for more than five per cent. under 
ter colour of a ſale of goods? was leit to the jury, 
ih ho found the contra to be uſurious. Upon 
n application afterwards for a new trial, che court 


obſerved, that betore the ſtatute of Henry VIII. 


1 Doug]. 712. 
M 4 6 all 


refuſed it; on which occaſion Lord ansleld 


Furniſhing 
goods inſtead 
of !ending 
caſh uſuri- 
ous. Low v. 


Waller. 
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© all Intereſt on money lent was prohibited by 
the Canon law, as it is now in Roman Ca. 
* tholic countries:. This gave riſe to many 
* ſhifts and devices to evade the law. One, 
„which was then the moſt common, was pr. 
e vided againſt by that ſtatute : but the prohibi. 
* tion being confined to that particular ſort of 
e tranſation, Uſurers were thereby put upon 
* other contrivances : and experience taught 
* the Legiſlature, in the more modern ſtatutes, 
« not to particularize ſp ecific modes of Uſury 
** (becauſe that led only to evaſion) but to enaQt 
« generally, that no ſhift ſhould enable a man to 
„ take more, than legal Intereſt upon a loan. 
„Therefore the only queſtion in all caſes like 
o the preſent, is, What is the real ſubſtance of the 
e tranſaction ? not What is the colour and form? 
ce This is one of the ſtrongeſt caſes I ever knew 
„ litigated, It is impoſſible to wink fo hard, as 


It is wonderful, that Lord Mansfield ſhould in this inſtance 
have deviated from his uſual accuracy ; whereas it is noto- 
rious, that by the laws of moſt Roman Catholic countries of 
Europe a certain rate of Intereſt was allowed upon the loan ct 
money. This may be ſeen fully proved in the 3d volume of 
Traits de Prits de Commerce with reference to the lays of 
thoſe princes of Italy, who ſucceeded the Roman emperors 
and of all the Italian ſtates from the 12th century to the pre- 
ſent, of the Viſigoths in Spain, of modern Spain and Pons. 


gal, of Germany, of the Aultrian Netherlands, of France, 
Kc. KC. 


«© not 


8 VV 


5 


ON US URL. 


# not to ſee, that there was no idea between the 
s parties of any thing but a loan of money.“ 
Upon the like principle alſo was determined 
the caſe of Barker v. LVanſommer and others *, 
where Barker a ſtudent of Wadham College had 
applied to Alcan a Jew to raiſe him a ſum of 
money; Alcan recommended one Pritchard and 
Pritchar d introduced him to Vanſommer, who 
let him have goods to the amount. Alcan at- 
tended and recommended the choice of the ſilks, 
tor which Barker gave his note for 2224]. at 
twelve months date. The ſilks were afterwards 
bought by one Ribot for about half the price 
given for them by Barker. The note was af- 
tetwards indorſed over by James Vanſommer and 
Paul the filk-mercers to John Vanſommer the 
hlk-throwſter in the ſettlement of an account, 
| who was completely ignorant of the tranſaction 
with Barker. Upon Barker's application to the 
court to compel the delivery up of the note, on 
ice payment of what the ſilks actually produced, the 


ot Chancellor ſaid, | am to enquire whether un- 
: * der the maſk of trading, this is not a method 
* of lending money at an extraordinary rate of 
of {© Intereſt, and there is not a doubt, that in this 
Irs * caſe the tranſaction was merely for the purpoſe 
1 * of raiſing money, to ſupply the neceſſities of 
a this young man. Do they deny knowing the 


| Bro. C. C. 149. 
0 “ goods 
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6e goods were to be fold? I take it thereſore a 
* an advancement of goods inſtead of money to 
„ ſupply his neceſſities.” 

In arguing this caſe ſeveral other caſes of 3 


like tendency were mentioned; as that of Cecily, in 
Sutton and Roundtree in the Exchequer, where de 
the defendants ſupplied the plaintiff with good; Wh a 
in order to enable him to take up a note, I 
and the court granted an injunction till the n 
amount, for which the goods ſold ſhould ap- Ml © 


pear. In Lord Polkwarth and Cocke. his Lordſhip Wh at 


had applied for the loan of 15-1. and Cooke gave f 
him 6ol. a gold watch and a Cremona fiddle: 
and the court ordered the ſecurities to be given c 


up upon repayment of what was obtained by He 
ſale. | l 

It will be endleſs to ſpecify all the different c 
modes and contrivances, which have been de- Wt © 
viſed by Ulurers to evade the ſtatute, but they j 
all fall within the invariable principle, that no 
contrivance ſhall ſcreen a corrupt intention of 
taking more, than the ſtatute allows. Thus in 


Daviſon v. Barnard Pitt *. A applied to B for | 
the loan of 15001. on mortgage: B ſaid his | 
money was in the funds, and that he had pur- 
chaſed at 75: if therefore A would take ſtock at 
that valuation, he would transfer ag much as 


1 Eſp. ; . 1. Paſch. 33 G. 3. 


Would 


"hy 
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would amount to that ſum : which he did and A 
gave a mortgage accordingly for i 5>cl. A loſt 
two and a half per cent. on the ſale of the ſtock. 
The executor of B could not maintain an eject- 
ment upon the mortgage deed. For in fact the 
deed was void by the fiatute : and moreover no 
action could be maintained on a contract uſu- 
nous at common law. So was it azain deter- 
mined in Pratt v. Willey *, that if the diſcounter 
of a bill of exchange make the holder take goods 
at a higher price, than they are worth upon a 
fair eſtimate, it is Uſury. 

But in the Duke of Ancaſter v. Pickett *, the 
court refuſcd to relieve the Duke, who had pur- 
chaſed jewels of Hickett and had fold them again 
for leſs money: but theſe jewels were fold in the 
common courſe of trade, and not with any view 
of accommodating his Grace with the means of 
raiſing or borrowing money upon them. The 
contrivance of evading the ſtatutes of Uſury by 
theſe ſorts of ſale are ſo frequent and various, 
that Lord Mansfield in ſumming up to the jury 
in the caſe of /ow v. Waller * ſaid, that the mo/2 
uſual form of Uſury was a pretended ſale of goods. 
vnd upon that {ame occaſion this great man de- 
livered a very ſhort comment upon the Act of 
Ulury (viz. 12 Ann.) which is the moſt ſatiſ- 


: Eſp. N. P. 30. Sit. aft. Mich. 34 G. 3. 


4 4 Pro. e. Co 151. 3 Doug. 708. 
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PART 1. factory anſwer to the objections urged by Mr, 
CHAP. „ Bentham againſt the laws of Uſury, as breaking 
in upon the liberty and defeating the intereſt and 
advantage of individuals. The ſtatute of Uſury 
© was made to protect men, who act with their 
4 eyes open: to protect them againſt themſelves. 
„Upon this principle it makes it penal for a 
« man to take more, than the fixed rate of In- 
« tereſt : it being well known, that a borrower 

in diſtreſs would agree to any terms.“ 
Ereryex: Every act will be uſurious under the ſtatute, 
eels of legal where the lender takes a larger profit upon the 


Iutereſt uſu- 


pr gs ng loan, than the fixed rate of Intereſt, whether ſuch 

ney 5 Profit ariſe from money or otherwiſe, or whether 

there were any contract with relation thereto or 

not *. As where one in poſſeſſion of land made 

over to him for the ſecurity of a certain debt 

retains his poſſeſſion after he has received all, 

that was due from the profits of the land. So, 
| Lord Hardwicke ſaid, in Adlington v. Cann ard 
Andrews *, “ Suppoſe a mortgage to be drawn 
| only for 5 per cent. and the mortgagee takes 
„ fix, it would be void upon the word tale“. | 

6 [t is the ſame, whether the whole be reſerved 

«© by way of intereſt or in part only under that 

* name, and in part, by way of rent for a houſe, 


= 


Hawk. P. C. Lib. I. c. xxxii. Gibs, 1079. . 
3 Atk. 154. 
5 Haw k, Pl. 8 533. Lib. I. Cy Ixxli. 
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« et at a rate plainly exceeding the real value.“ 
According to this it was ſaid by the counſel. in 
Jeſtons v. Brookes *, and by the determination 
aſſented to by the court. © A contract is not 
« leſs uſurious, becauſe no Intereſt is reſerved 
upon the ſum advanced, if ſomething alſo, as 
«* a horſe, &c. the value of which exceeds the 
legal rate of Intereſt, is ſubſtituted in it's 
« ſtead *.” Yet it does not follow, that every 
advantage or profit ariſing out of a loan, which 
exceeds 5 per cent, 1s therefore neceſſarily uſu- 
ti ous | | 

In the caſe of Hoyer v. Edwards ?, the ground 
of the action was; that the plaintiffs, who were 
gold-refiners, had advanced gold wire to others 
in the ſame trade, upon the terms of paying 
ſuch a price, if the money were paid within 
three months; and if not, then to pay at the 
rate of an halfpenny an ounce per month over 
and above the price agreed for ; which in fact 
upon calculation exceeded the rate of .5 per cent. 
This at the trial was found to be the conſtant 
uſage of the trade. A verdict was found for the 
plaintiff and a queſtion reſerved for the opinicn 
of the court, whether this contract were Uſury. 
Under all the circumſtances, eſpecially the con- 
ſtant uſage of the trade, the court was of opi- 


1 Cowp. 795. 
2 Cro. Jac, 440. Bede v. Sanderſun, 
3 Cowp. 112. and Loft, 555. 
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nion, that it did not amount to Uſury withiz 
the ſtatute. Very ſoon after this another cal: 
was tried upon the ſame grounds in an aQion 
for money had and received before Lord Man. 
held at the ſittings after Trinity term 1775, in 
Pliimbe v. Carter. The defendant had paid into 
the court the Principal and Intereſt at 5 pe 
cent; from the time of his bargain, and the 
ſingle queſtion was, whether the excels of Inte. 
reſt ſhould be paid? It appeared maniteſtily at 
the trial, that this exceſs was only to be taken 
in cafe of delay of payment at the end of three 
months, and for no other reaſon whatever. Th: 
vendee was at liberty to have paid the Principal 
at the expiration of that time. * I ruled,” ſaid 
Lord Mansfield at Guildhall, “ that the tran{- 
action ought to be confidered as ns U/urg 
© within the ſtatute. But the law of the land 
* having declared, that 5 per cent per annum 
vas ſufficient for delay of payment, I wes of 
opinion that the demand of the ſurplus was 


« an exorbitant demand, and therefore ovght' 


not to be recovered in an action /r money 
* had and recci-cd,”” which at the trial his Lord- 
ſhip ſaid, “ was an equitable action and found- 
* ed in conſcience under the particular circum 
te ſtance of each caſe.” Accordingly the jury 
found for the defendant. 


1 Cowp. 116 and 796. 
1 
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In eon v. Broke ', one broker had bor- 
red of another on a note of hand 45l. on 
demand, to purchaſe certain goods, that were 
then on ſale, on condition of halving the future 
profits upon the re-ſale. The goods were pur- 
chaſed and re- ſold for 51. profit: the lender 
demanded his money within two hours after 
the lending, which made it carry Intereſt : and 
the action was brought for 21. 108. over and 
above the Principal and Intereſt: the plaintiff 
vas nonſuited: for Lord Mansfield was of opi- 
nion, in which the three other Judges concurred, 
that the intention of the contract was to get 
more than Principal and legal Intereſt upon 
the note, which is Uſury within the meaning 
of the ſtatute.” And he ſaid on the ſame oc- 
caſion: There is no contrivance whatever by 
which a man tan cover Jury. 

Although from the length of time, which has 
elapſed ſince the paſſing of the laſt act of Uſury 
under Queen Anne, it may be preſumed, that 
no ſums of money are ſtill ſecured under agree- 
ments entered into before that time; yet as for 
keeping up the price of the funds, or for other 
realons, which induced a late noble peer to lay 
It down as an axiom, that the [wer the legal In- 
lereft of money, the more conducive to public good, 


t appears not improbable, that the legal Intere!t 


> Cowp. 193» 
may 
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may be ſoon lowered to 4 per cent, it may no Wil 1: 
be altogether uſeleſs to remark, that“ a con Wl ti 
s tract before the ſtatute is no way within the e 


meaning of it, and therefore, that it is ſtil 
* lawful to receive 6 per cent. in reſpect of a n 
&« ſuch contract.“ U 

It is alſo to be obſerved, that in many money : 
tranſactions the intent and ſpirit of the parti i © 
will either infe& or not the contract with Uſury, WF | 


| 


applies for the loan : and the lender ſays, No; 
but I will fell you corn lead or tin and give day 
for payment at a rate, that exceeds the ſtatute 
allowance; or I will, to avoid the ſtatute, pur. 
chaſe a rent or annuity, that ſhall be equivalent 
to the Intereſt I require above the allowance by 
law: all ſuch caſes are deemed uſurious *: and 
in the latter caſe particularly, the Chief Baron 
Bell faid, * this is Uſury although he never hat 
his Principal again. Hence we may conclude, 
that there may be Uſury, where the annual pay- 
ments are not merely made for giving day ct 
payment, which ſeems to enlarge the nature of 
VUlury, (ſuch as I conceive it to be by common 


Hay, 2 


% _ oo mms woo v5 yy 


— 


: Hawk. Pl. C. 1 L. c. Ixxxii. ſec. 10. How long the 
contrary opinion was holden, vid. Vin. vol. xxii. 296, ard 


Vin. Uſur. 29, cites Mo. 398. Pl. 920. Wicke's Caſe. 
3 Tanfild v. Finch, Cro. El. 27. 


law! 
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law) beyond what it ſtrictly is within the ſta- 
tute. And hence does it alſo appear, that every 
caſe of Uſury muſt ſtand upon it's ow] bottom. 
The nature and extent of our national com- 
merce neceſſarily multiply and diverſify money 
tranſactions, which hold out almoſt irreſiſtible 
temptations to monied men to take advantage 
of the wants and diſtreſſes of others. The courts 
however are ſcrupulouſly vigilant, in protecting 
the borrowers from the conſequences even of 
their own improvident importunity and perhaps 
ſometimes beneficial accommodation. The 
ſmalleſt exceſs therefore of Intereſt taken be- 
yond the ſtatute allowance renders the taker of 
it liable to the ſame rigor and penalties, as if 
he had been guilty of the moſt cruel and unjuſt 
oppreſſion, In an information by Mallory v. 
Bird, it was ſaid, If one contracts to have 
e 2ol. for the loan of 1col., if he taketh no- 
* thing of the 2cl. he is not puniſhable by the 
* ſtatute : but if he taketh any thing, if but one 
* ſhulling, this is an affirmance of the contract, 
* and he ſhall render for the whole contract.“ 
Nothing can more ſtrongly mark the nice 
preciſion, to which the courts have kept the 
cales upon Uſury by the ſtatute, than the divi- 
ion of the Bench in the caſe of Barnes v. Wor- 


4 Cr. EL 20. 
N lick. 


The Intereft 
ought not to 
be with- 

drawn out of 
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for then the 
whole is not 
advanced, 
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lick *, Upon iſſue directed out of Chancery, the 
following caſe came before the King's Bench. 
Bond for 1o0ol. in twelve months, at 19 pe: 
cent. payable half-yearly : and the queſtion was, 
Whether it were not Uſury to receive the zl. at 
the end of the ſix months? Fenner and Yelver- 
ton held, that when he lent his money for x 
year, he ought to forbear his Intereſt for a year, 
and therefore it was Uſury to receive any patt 
of the Intereſt before the expiration of the year, 
Popham, Gawdy and Williams held the con- 
trary, (which 1s the true opinion,) for in the 
whole he did not receive more than 10 per cent, 
per annum. And Coke attorney-general faid, 
he knew it to be judged accordingly. It is also 
to be remarked, that in this ſame caſe it was 
ſaid, „that if he had agreed to take his money 
< for the forbearance inſtantly when he lent it, 
<* that had made the aſſurance void: for then he 
<© had not lent the entire ſum for one year, and 
e the other had not the uſe of his money ac- 
e cording to the intention of the law. And 
« Milliamt ſaid he knew upon this difference, 
it hath been ſo reſolved of late time.” 

Upon theſe principles are to be determined 
all the caſes upon diſcounting notes and bil. 
In Maſſa v. Datoling *, a perſon paid 1971. for 


1 as At n 1 "In OY * mn 


Cr. Jac. 25, Velv. 30. 1 Rol. 5 10. 


2 Str. 1243. 
3 2 note 
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à note of 200l. which had three months to run, PART 1. 


Har. v. 
and at the expiration of that term took another 8 


note of 2col. upon advancing 31. more for 
other three months. And upon iflue out of 
Chancery, Lord Chief Juſtice Lea held it Uſury. 
But in the caſe of Lloyd v. Williams, Judge 
Blackſtone ſaid, ** he conceived that Intereſt 
« may as lawfully be received before hand for 
„ forbearing, as after the term is expired for 
„having forborn. And it ſhall not be reckoned 
« az merely a loan of the balance; elſe every 
ie broker in London, who takes 5 per cent. for 
of «* diſcounting bills, would be guilty of Uſury. 
For if upon diſcounting a 100l. note at 5 per 
10 * cent. he ſhould be conſtrued to lend only 951. 
* then at the end of the time he would receive 


© « 51. Intereſt for the loan of gsl. Principal, 

It * which is above the legal rate.” 

be Yet in the caſe of Auriol and another v. Tho- 1a diſcount- 

nd 2 9 . . . . ing bills ex- 

mas *, it was determined that in diſcounting «ra charge 

- . « llowed to 

gf notes the common uſage of charging ſomething trouble, &. 

in 


for trouble &c. beyond the rate of legal In- 
tereſt was not uſurious, provided no corrupt 
bargain were made for taking uſurious Inte- 
nel reſt. In this caſe Buller J. faid, © Benſon and 
* Parry at Hereford was determined on a mif- 


[ . 
0 * take; but when it was more maturely conſi- 
2 Blackſt. 793. 
2 2 Term, Rep. 32. 
note 


N 2 « dered 
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ce dered by this court on a motion for a ney 
« trial, they were unanimouſly of opinion, that 
extra charges might be allowed, though they 
„% amounted to more than 5 per cent. if they 
« were fair and reaſonable, and not as a color 
for Uſury ; and there a new trial was granted. 
«© This doctrine was again recognized in two 
«© Ni Prius caſes, the one before Lord Chief 
«« Baron Eyre on the circuit, the other before 
* me at the fittings at Weſtminſter. So that it 
is now clearly ſettled, that the party is en- 
e titled not only to take 5 per cent. for legal 
ce [ntereſt, but alſo a reaſonable ſum for remit- 
te tance and other incidental expences, &c.“ 
Groſe J. obſerved, „that the ſame doctrine 
* had been confirmed in the Common Pleas, 
© And the line, which has been taken, is, that 
« if the ſum charged be not a color or a ſkreen 
© for Uſury, but is only fair and reaſonable, it 
* ought to be allowed. This is like the caſe 
e ſome few years ago, where the Indian Intereſt 
„ (viz. 9 per cent.) was allowed here on a bond 
* given in India.” That was the caſe of Bodily 
v. Bellamy. The caſe which Buller J. re- 
ferred to, as determined before himſelf, was 
that of Winch qui tam v. Fenn, Sittings after 
Hillary 1786, B. R. In an action for Ulury 
againſt the defendant, a banker at Sudbury, it 


: 2 Bur. 1094. 5 
appe J 
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appeared, that it was their conſtant uſage to diſ- yarr 7. 
count bills in London for their correſpondents CHAP. V. 
at Sudbury, and for which the bankers charged 
beyond the legal intereſt tor the time the bills 
had to run 5s. per cent, on the groſs ſum, 
without any reference to the time, which the 
bills had to run. The Jury found for the de- 
fendant under the Judge's direction. 
Notwithſtanding it were enacted by the 13th of uting 

of Elizabeth, that the act of 37 Henry VIII en 


tereſt upon 


thereby revived ſhould be moſt largely and en 
ſtrongly conſtrued for the repreſſing of Uſury, . 

and againſt all perſons, that ſhall oftend againſt 

the true meaning of the ſaid ſtatute by any way 

or device directly or indireQly, yet have the 

courts gone very great lengths in keeping certain 
tranſactions out of the ſtatutes, which upon the 

moſt cool minute and impartial review appear to 

fall directly within the ſpirit and principles, upon 

which Uſury is at all prohibited : for if on ac- 


t count of the omiſſion of a lender to pay off the 
d. ſum borrowed at a given time, the lender may 


make a greater advantage of his money, than the 
ſtatute otherwiſe allows of: it muſt be admitted, 
that the prohibitory law will become felo de ſe: 
it's avowed object is to protect the indigent and 
the diſtreſſed from being oppreſſed by the exor- 
bitant demands of opulent lenders. And yet, the 
law in this caſe converts the very indigence of 


N 3 the 


The power 
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the borrower, which is his inability to repay the 
money borrowed at the given time, into the 
formal juſtification of the borrower's raiſing his 
demands upon him above the ordinary rate, and 
thus taking legal advantage of his poverty and 
diſtreſs. 

By this ceaſes that foſtering protection, which 
the law profeſſes to hold over the diſtreſſed: 
for the legality in ſuch caſes of taking more than 
five per cent. evidently ariſes out of the diſtreſs 
of the borrower, who is thereby diſabled from 
redeeming or paying off the ſum borrowed 
within the limited time. As I profeſs myſelf 
incapable of reconciling theſe determinations of 
the courts with the principles, in which I con- 
ceive the laws againſt Uſury are founded, ! 
ſhall be particularly cautious in quoting the 
authorities, which command ſubmiſſion. 

Sergeant Hawkins in extracting the pith of 
the different determinations upon this ſubject 
ſays, * That the reſervation of a greater ſum, 
ce than is allowed by the ſtatute for Intereſt 
ce upon the non-payment of the Principal at the 
* end of the year is not uſurious within the 
e ſtatute, becauſe it is in the power of the bor- 
© rower to avoid the payment of the money ſo 
e reſerved, by paying the Principal at the day 
«appointed: yet it ſeemeth clear, that if it were 

| 1 Hawk, Pl. C. 1 L. c. 8. S. 19. 
| & originally 
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« originally agreed, that the principal money par 1. 
« ſhould not be paid at the time appointed, and Ce my 
« that ſuch clauſe was inſerted only with an in- 

© tent to evade the ſtatute, the whole contract 

« is void: for the conſtruction of caſes of this 

« nature muſt be governed by the circumſtances 

6 « of the whole matter, from which the intention 

| 

n 


« of the parties ſhall appear in the making of 
« the bargain, which if it was in truth uſurious, 
is void, however it may be diſguiſed by a ſpa- 
n WM ©10us aſſurance.” Is it poſſible even to con- 
4 ceive an intention under ſuch a contract, that 
r MW 4965 not directly go to enſure more upon the 
of loan or the advancement of money, than legal 
Intereſt? for if the lender intended to take no 
18 why not expreſs the rate of five per cent. 
= 8 well as a larger given ſum? And is it poſſible 
to invent a more ſpecious and more effectual 
of mode of ſecuring exceſſive Intereſt upon the loan 
8 of money from a diſtreſſed man, than to lend 
a him without Intereſt for a ſhort time a ſum of 
r money; for which, if he repay it not at the given . 
 WÞ period, he may be legally forced to pay the moſt 
exorbitant rate of Intereſt, that ſhal: have been 
previouſly demanded of him. There are how- 


= GG ſeveral ſtrong caſes in ſupport of this doc- 
trine. 


In Burton's caſe fool. were advanced and a Burton's 


calc. 


1 5 Rep. 69. | 
ally N 4 rent 
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pART I. Tent of 20l. per annum granted by the borrawe 
CHAP. V. to commence one year and a quarter after the 
money was paid, provided tt were not repaid zt 

the expiration of that time. Sa that if the 

grantor of the rent had paid the 1ocl. on the Wil © 

day appointed, the rent would have ceaſed, Wil © 

without any thing having been paid for the 1 ol, 

So that the court ſaid, it was a plain bargain 

“ and purchaſe conditional of ſuch rent and n 

& Uſury. It was in the eleQion of the grantor 

« to have paid the ſaid 10cl. and to have frul- 

e trated the rent, ſo that the grantee (as the na- 

* ture of Uſury is) was not aſſured of any re- 

„ compence for the forbearance of his 100l. for 

a year, and the ſaid rent of 201 per annum 

| < 1s but a penalty to the grantor, and aſſurance 
© to the grantee for the payment of the ſaid 
* 100.” But it wies reſolved by the court, 


that if it had been agreed, that the money ſhould IM | 
not be repaid at the time, then indeed it would Wh © 
have been Uſury. And Popham Chief ju. 
6 tice faid, that if A comes to B to borron if \ 
* 1ocl.:; B lends it him if he will give him for WM | 


„the loan of it for a year 20), if the ſon of A 

ebe then alive, this is Uſury within the ta Ml 

„ tute.” This however would be Uſury merely 
on account of the ſlightneſs of the hazard and 


Fa Brit. Uſur. pl. 1. cites 29 Hen. VIII, Cumb. Garrat! ». 
. > ö 1 | 
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the avowed intention of the party to evade the 
ſtatute. 

It was ſaid in Roberts v. Tremayue by way 
of elucidation of the caſe before the court“ if 
«I lend to one 100l. for two years to pay for 
« the loan thereof gol. and if he pay the Princi- 
% pal at the year's end he ſhall pay nothing for 
« Intereſt, this is not Uſury : for the party hath 
his election, and may pay it in the firſt year's 
* end and ſo diſcharge himſelf.” Now who does 
not ſee, that the mere diſtreſs of the party, may 
in ſuch a caſe render the demand of the moſt 
exorbitant Intereſt even legal? And how will it 
ſupport the humane principle and ſpirit of the 
law by relieving or protecting the diſtreſſed : 
or as Lord Mansfield faid, by protecting men with 
their eyes open again/t themſelves 2'” For it is evi- 
dent, that the perſon lending the 100l. under 
ſuch a condition muſt have intended to take 
more than legal Intereſt upon the loan, and have 
confided when he lent the money, that the po- 
verty of the borrower would ſecure to him the 
payment of his exorbitant terms. 

U reſt the propriety of theſe obſervations upon 
the caſe of Moore v. Battie *, which appears to 


me to overſet all the reaſons and principles, upon 


Which the caſe of Burton and ſuch other caſes 


1 Cro, Jac. £09. 
2 Ambler 371. 
have 
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PART 1. have been determined. Dr. Battie at the requeſt 100 

CHAP. v. of Moore ſold out 100ol. South Sea Annuities 

To take at a loſs upon the whole of 761. and took 2 

E. mortgage for 1ccol. from Moore at five 

dete, per cent. reducible to four per cent, if the 

money were repaid in a given time. Dr. Bat- 

Moore v tie afterwards ſold out at Mr. Moore's requeſt 

1 8 1400l. South Sea Annuitics at a loſs upon the 

whole of 2671. 1 5s. and took another mortgage 

from Moore for 1 450l. with Intereſt at five per 

cent. with a'power to Moore to reinſtate the 

1400l. at any time within two years. Upon a 

bill for forecloſure, the Maſter reported the two 

principal ſums of fool. and 1400l. with In- 

| tereſt and coſts due thereupon ; which having 

| been paid by the plaintiff into court, he brought 

| his bill (inter alia) for being paid the ſeveral 

| ſums. of 561. and 2671. 158. with Intereſt in- 

| fiſting that the defendant ought to have been 

| charged with them in the accompt. The defen- 

dant pleaded the proceedings under the decree 

| in bar: and his plea on being argued was or. 
dered to ſtand for an anſwer : and two queſtions 
were made. 1/2. Whether it were Uſury? 2d. Whe- 
ther the court would relieve? © As to the firſt,” 
ſaid Lord Keeper Henley, I am clear of opinion, 
&« that it is a ſhift within the ſtatute :** the plain- 
tiff having paid more than five per cent. upon 
the ſums actually advanced viz, 9241. inſtead ot 


1 000l, 
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z00Gl, and 11321. 58. in lieu of 140ol. Vet it is 
evident in the firſt tranſaction, that if Mr, 
Moore had repaid the money within the time 
at four per cent. no uſurious Intere't would 
have been received : and in the 2d, had he re- 
placed the ſtoch, he might in fact have avoided 
paying any Intere'l at all by purchaſing in at a 
lower rate, than the defendant had ſold out. And, 
23 Lord Kenyon obſerved in ate v. Williams, 
«a mere loan of ſtock is not uſurious, nor 
the payment of the dividends in the mean 
* time, though they exceed the legal rate of 
& Intereſt. In this caſe the loan was not origi- 
4 nally ſurious during the firſt year, becauſe Ihe 
party borrowing it had it in his power to repay 
« the money or replace the ſtock uſelf if he had 
« choſen.” 

The caſe varies, where the Principal is really 
put in hazard. And here the diſtinction hokls 
which was taken by Dodderidge in Koberts v. 
Tremay e; which. as it was obſerved by Cham- 
bre counſel in the late caſe ofů -, v. Wilſon, 
has always been conſidered as the rule, upon 
which queſtions F this ſort muſt be decided. © If 
« | lend 1ccl. to have 120]. at the year's end 
* upon a caſualty : if the caſualty goes to the 
* Interelt only and not to the Frincipal, it is 
* Uſury : for the party is to have the P. incipal 
? 4 Term. Rep. 353. 
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** again, come what will: but if the Princip 


te and Intereſt are both in hazard, it is not then jo 
„ Uſury.” Such was the caſe of Sharpley v. 
Hurrel where a man advanced money to vic. .. 


tual a Newfoundland ſhip on condition of receiv. 
ing ſo many fiſh, far exceeding the legal rate of 
Intereſt with the Principal in caſe the ſhip re. 
turned to Dartmouth, and the Principal only in th 
caſe ſhe arrived elſewhere, but nothing in caſe e 
did not arrive at all. The court held it n9 to 
be Uſury: for the lender ran a hazard of having 
leſs than the Intereſt in one caſe, and of loſing 
both Principal and Intereſt in the other. 

All caſes of bottomry are grounded upon the 
reality of the hazard, and therefore are not 
within the ſtatutes of Uſury, and the exceflive 
Intereſt, that is allowed to be taken upon ſuch 
contracts is not permitted in favour of trade, 
but for the reaſon already mentioned, and becauſe 
there are not words in the ſtatutes to reach bt 
tomy bonds. This doctrine was moſt expreksly 
recognized in the famous caſe of Cheſterfield v. 
Fanſin *, where Lord Hardwicke was afliſted 

by 

' Cro. ſac. 208. 


2 Vez. 125. 1 Atk. 201. and 1 Wilſon, 286. Intl 
caſe J. Burnett ſaid, That, the true reaſon, why de 


« not againſt the ſtatute, as by a hazard he runs, he may be 
6 entitled 
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caſe 


u entitled neither to Principal nor Intereſt :” and Lord Chief 
juice Lea ſaid, * Bottomry bonds are held good, not be- 
« cauſe they are for the benefit of trade, but becauſe the 
« whole is at hazard,” Mr. Erſkine notwithſtanding has 
rery ingeniouſly accounted for the exceſſive Intereſt upon 
theſe bonds being allowable upon the grounds of trade. © On 
« this principle alone the law allows policies of inſurance, 
« bonds on reſpondentia and on ſhips and their cargoes. Ex- 
© ceptions to the general rate of Intereſt founded on the trueſt 
% ſpirit of commerce and therefore vacated on the ſhadow of 
« injuſtice or oppreſſion, their end not being to permit artful 
« enterprizing men to grow rich at the expence of fools ; or 
the profligate to riot in misfortune, but to ſhare the bur- 
then of human loſſes among a number, which in great con- 
* cerns would depreſs and ruin individuals, to bid defiance to 
the elements, the waves and every accident of life, and by 
| © 2 prudent communication of a ſhare of proſperity, to avoid 
the poſſibility of poverty. For if the cargo is loſt, there is 
no mother to weep over a ſtarving family: becauſe the 
* owner has paid his inſurance : and receives the profit of the 
* commodity, which lies at the bottom of the ocean, and the 
* inſurer to indemnify his diſburſements has received the pre- 
* mium of a thouſand others, that are returned ſaſe into port. 
* This is the genuine ſpirit of trade, where induſtry and ho- 
neſty ſpread their bleſſings around, and no man riſes on the 
ruin of another, where misfortune's ſhafts are ſpent in air, 
or fall unfelt on the ſhields of the commercial phalanx,” 
Refl. p. 21. 23. : 

It is not the mere nature of bottomry bonds, that keeps 
them out of the ſtatute. For it was ſaid in Cheflerfield v. Jan» 
4 (1 Atk. 342.) „ Suppoſe a contract was made for a 
4 ſhip's 
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caſe is a general repertorium of all the determin. 8 
tions before that time (1750) upon the natur 
of loans on contingencies and hazarcous bar. Wil be 
gains. It aroſe out of a loan of 5o9cl. by * 
Abraham Janſſen to Mr. Spencer on a poſt ;5: Will * 
bond to pay Sir Abraham 10, geol. in caſe he“ 
(Mr. Spencer) ſhould ſurvive the Ducheſs d it 

Marlborough. He did ſurvive the Duchels and 
gave a new bond to Sir Abraham for ic, ooch 
a 


and beiore he died paid oft 2000l. part of it. 
He bequeathed the reſidue of his perſonalty t Cc 


his fon ; the bill was filed by the executors and ; 
« ſhip's return to Newcaſtle from London or to Dover from 

Calais, at a ſeaſon of the year, when there is little or no dat. } 
« ger, would not the court look on this as colourable and! 


„mere evaſion of the ſtatute? And in the caſe of Jy ». 
* Kent in Hardr. Reports (418.) it appears very plainly fron | 
„hat the court ſaid there, that even a bottomry bond mar 
* be an evaſion of the ſtatute, as well as any other contract, 
* or Lord Chief Juſlice Hale would never have ſent it ts 
ain 

It appears from otlier caſes, that the reaſon, why bottom! 
bonds are not within the ſtatute, is intrinſic in their own 1s 


3 


ture and hazardous quality; and not ariſing out of any recſe. 
rence or conſequence to trade. As in Long v. Marten (3 Keb. 
304) © Error of judgment in debt on obligation to pay 10%. 
* on marriage of the daughter, and if either plaintiff or de. 
* fendant die before, nothing. The defendant pleads the fta. 
* tute of Uſury, and that this was for the loan of zol. befort 
delivered: to which the plaintiff demurred : and per curin 
* this is plain bottomree, And judgment aflirmed nifi.” 


guardians 


ON Us UR. 


guardians to be relieved againſt this, as an uſu - 
nious and unconſcionable bargain. The bill 
however was diſmiſſed without coſts. Every 
one of the Judges having delivered a ſtudied 
and elaborate opinion, that the contract «vas 
nt uſurious, and that the caſe was clear of all 
fraud. 

The ruling diſtinction in ſuch bargains or 
contracts is this: Wherever the contract upon 
i, a loan of money is upon a contingency, hat is 
t» WH colourable or ſo flight, as is contrived merely to 
evade the ſtatute, the ſtatute ſhall have it's ef- 
tect. The agreement muſt be corrupt, or it 
vill not be v/urious. Provided then, that there 
have been no previous agreement for the loan of 
money, all ſuch contingent or caſual bargains and 
on WW hazardous contracts or wagers will not fall within 
the ſtatutes of Uſury. Thus in the caſe of Beding- 
eld v. Aſhby *, the chance of five daughters 
being alive at the diſtance of 10 years was ad- 
mitted to keep the agreement to pay Sol. a- piece 


Lord Hardwicke on this occaſion took particular pains 


this nature (3 Atk. 353.) ©* Poft obit bargains and Jundlim 
xl, * annuities have got their brokers and factors about this 


ce- * town, and I would willingly ſhut the door againſt ſuch 
by * perſons and am not aſhamed to own, I ſhall always be 
ore 


* ready, confiſtent with the rules of equity to correct ſuch 
on * enormities.” 

* Cro. El. 741. 
% to 


to expreſs his diſapprobation and abhorrence of bargains of 


Every (0 
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is ulutigus. 


Slight ha- 
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to each of them under that contingency in cox 
ſideration of 100l. paid down from being uy. 
rious ; but the court added: if “ it had been, 
te that he ſhould pay at the end of one or tue 
„years 3ool. if any of the ſaid children were 
alive, that had been Uſury ; for in probability, 
* one of them would continue alive for fo ſhort 
* a time: but in ten years are many alters. 
« tions.” | 

The courts on the other hand have been par: 
ticularly guarded in admitting any ſpecies of 
contingency wager or hazard to take a caſe out 
of the ſtatutes. ' Thus in Roberts v. Tremayr: 
a leaſe was made for 60 years for ſecuring the 
repayment of 1501. lent, on paying to the lender 
221. 1cs. per annum if ſhe ſhould ſo long live: 
but if the 1501. were repaid within two years, 
the leaſe ſhould be void. Yet was it holden to 
be uſurious, for by intendment the lender mig! 
&« live above two years and it is an apparent pol. 
«* ſibility, that ſhe ſhould receive that conſidets. 
e tion, whereby ſhe is within the ſtatute.” And 
alſo becauſe this leaſe was granted for the“ ſe· 
e curity of money lent upon Intereſt and for 
ce the ſecuring of that, which the ſtatute intends 


e ſhe ſhould loſe,” In the caſe of Maſon v. 
Zbdy Lord Chief Juſtice Holt ſaid, „at 4 


* Cro, Jac. 507. 2 Rol. Rep. 47. 
* Comb, 125. Carth. 67. Show, 8, 3 Salk. 390. 
di ing 
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dying in ſix months was no hazard and therefore 
yſuricus ; which imports that a fair hazard will 
keep the caſe out of the ſtatute; although a ſlight 
colourable contingency will not. As to this 
point Lord Mansfield exprelsly ſaid, in Ricoards 
v. Brown”, that, whether a contingency of three 
months be ſufficient to take it out of the ſtatute, 
all the caſes have been looked into, and from 
them it appears, that © the contingency is ſo 
« ſlight, as to be merely an evaſion and is 
« deemed colourable only and conſequently not 
« ſufficient to take it out of the ſtatute*,” 

In all the cafes upon Uſury it appears to have 
been an invariable rule, that if the Intereſt only 
de hazarded in a contract, and the Principal be 
ſecured, the whole is uſurious *. But whatever 
ſhift or contrivance is uſed to enſure more than 
the rate of five per cent per annum for the for- 
bearance of the payment of money, it will fall 
within the ſtatute. It will then be a diſquiſition 
of infinite importance to the monied part of this 
nation, to examine the nature of ſome of the 
more ordinary tranſactions at the Stock Ex- 
change, by which immenſe ſums of money are 
paid and received for a certain ſpecies of monied 
accommodation or forbearance. I will not call 


Comp. 777. 
Moore 397. Comb. 25. 1 Show. 8. 1 Atk. 341. 
' Hawk. P. C. L. 1. C. 82. Sect. 29. 7 Ed. by Leach: 


O the 
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the tranſaQions uſurious, becauſe I believe the 
ſpecific caſe has never been determined. [ ſhall 
briefly endeavour to aſcertain, how far theſe caſe, 
fall within the ſpirit analogy and reaſon of for. 
mer determinations z premiſing however, that 
the loan, which the courts have ſo frequently 
ſaid to be one of the three things, that muſt 
concur to conſtitute Uſury, is not to be taken 
in the ſtri& acceptation of the word: for as] 
may become indebted or bounden to pay money 
at a certain time to another man otherwiſe, 
than by having borrowed the money of him, ſo 
I take it to be clear, that my creditor, though 
he did not LEND me the money, may become 
guilty of Uſury by taking from me more than 
the rate of five per cent per annum for forbear. 
ance of the money I owe him. Hence a very 
fimple and ſtrict definition of modern Uſur) 
may be framed. The contract for or acceptance if 
a reward of above five per cent per annum for th! 
forbearance of money due to the perſon, who con. 
trected for or accepted ſuch reward, In ſuch con- 


tract or acceptance we find the genus proximun 


of other money negociations; in ſuch forbear- 


_ ance the differentia ultima, by which Uſury ſpe- 
cifically differs from annuities wagers and all 


other hazardous and contingent bargains, i! 
which the principal is not due to the perſon, wi! 
ſo contracted for or received the premium. 


E 
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am fully ſenſible how explicitly it is laid 
down in moſt of the caſes, that to conſtitute 


Uſury, there muſt be a loan. And 1 find that 


viner in quoting 2 And. 15. pl. 8. S. C. ſays, 
« By the proviſo it appears that the intent was, 
« if one was indebted to another truly without 
« an or intention of Uſury, then in ſuch caſe bonds 
ei and conveyances of land for ſecuring the true debt 
« are out of the ſaid ſtatute : but if there is a bor- 
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« rowing of money and a communication for In- 


« tereſt the device to have beyond the rate of 
« ten per cent. is fraudulent and within the ſaid 
« ſtatute, otherwiſe the ſtatute would be vain.” 
In Loveday's caſe, * which was an information in 
the Exchequer upon the ſtatute of Uſury, the 
Jury gave an imperfe& verdict, becauſe they 
found an acceptance, but n loan: and thereupon 
the court awarded a venire facias de novo, as Lord 
C. J. De Grey ſaid in Murray v. Hardinge. It 
is efſential to th? nature of an uſurious contract, 
that there muſt be 19. a loan, 29. that illegal 
Intereſt is to be paid for ſuch loan. Suppoſe then, 
that I owe 1col. not lent, which my creditor 
demands : I pray time for payment, and he gives 
it for ſix months upon my agreeing to pay 61. 
for the forbearance. Will not ſuch a contract 
be uſurious ? And will it not convert the debt 


22 Vol. 300, 
8 Rep. 65. 
O 2 into 
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PaRT 1, into a lan for all the purpoſes of the ſtatute? 
CHAP. „, Such was the caſe of Pollard v. Scholy *. * Pol. 
* Jard fold to the defendant ſome oxen to be paid 
* for at a given time: when the time was ar. 
* rived, Scholy required a longer day for pay. 
© ment, and Pollard granted it, paying to him ſo 
* much wheat, as exceeded in value the legal 
<* rate ol Intereſt. The defendant in debt pleaded 
te the ſtatute, and would avoid the contract, and 
the opinion of the Juſtice was, that the ſtatute 
©, doth not make the contract void, which was 
*© duly made, but doth only avoid all contracts 
for Uſury : and this laſt contract is void being | 


e againſt the ſtatute, but the firſt was good being / 
{ 
| 


made bend fide.” Now from the firſt to the 
laſt of this tranſaction there was no loan in the 
ordinary acceptation of the term ; unleſs it be ad- | 
mitted, that this agreement for forbearance con- | 
verted the debt into a loan in the meaning of the 
ſtatute. What Lord Commiſſioner Eyre ſaid in 
Spurrier v. Mays“ molt pointedly confirms this 
idea. Uſury is taking more than the law al: 
© lows upon a loan, or as I read it, for ſerbear. 
« ance of a debt.” 

Tenancy of The acts againſt Uſury were framed for the 


againſt purpoſe of defending and protecting the diſtreſſed 
E borrower againſt the hard, and oppreſſive terms 


1 Cro. EI. 20. 
* 1 Ver. Chan. Rep. 531. 


of 
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of the mercileſs lender. In proportion then as 
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to one ſet of men to grind haraſs or empoveriſh 
another, ſo ought the proviſions of the act to be 
attended to and enforced. In the preſent me- 
lancholy and unprecedented ſcarcity of caſh and 
ſagnation of credit, the diſtreſſes of many hold- 
ers and dealers in ſtock have placed them in the 
ſituation of being tempted or forced to pay at 
the rate of 30 or 4ol. per cent. continuation money 
from one reſcounter to another. I am fully 
aware of the extent of the miſchiefs and evils, 
which ſpring out of the pernicious ſyſtem of 


lack jobbing : and I readily conceive, that in the 
opinion of many, the loſles to which theſe job- 


bers are expoſed cannot be too ſevere, in order to 
deter them from ſuch practices. There is no 
queſtion, but that Sir John Barnard's act againſt 


ferck-jobbing * has produced much good, and it 


regularly enforced would be conſtantly attended 
with the happieſt conſequences. But although 
the evils, which by that a& were intended to be 
remedied are great and multitarious, and pre- 
mums for continuation are molt frequently 
given upon caſes within the act: yet as ſome juſt 
equitable and legal contracts for the purchaſe of 
ſtock for time are entered into, a continuation pre- 
mium may as well be given to keep off the actual 


7 Geo. II. c. viii. 


O 3 purchaſe 


Continua- 
tion premi= 
ums. 
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der to determine, how far the taking of ſuch pre- 
miums for continuation is or is not uſurious, we 
muſt firſt confider the relative ſituation of the 
parties, between whom the negociation is cat. 
ried on. | 

The tranſaction is either negociated between 
parties, who really mean to buy and fell the 
ſtock they agree to deliver and accept at the fu- 
ture day, or between thoſe, who mean merely to 
gamble in diredt violation of the act againſt it. 


Now as it rarely happens, that theſe premiums 


for continuation, (or for backadation which would 
be the ſame thing as to the principle) paſs be- 
tween perſons of the firſt deſcription, I ſhall only 
conſider the effects of theſe bargains between the 
latter *. A upon mere ſpeculation has ordered B 
his broker to purchaſe 20,0001. three per cents 
at 62 for the next reſcounters. In the courſe of 
The ingenuous and ingenious Mr. Mortimer gives the fol- 
lowing account of theſe terms. “ Continuation is a premium 


given, when the price of a fund, in which you have a job- 
bing account open is higher for time than for ready money: 


and your ſettling day is arrived: fo that you muſt take the 


t ſtock at a diſadvantage : in this caſe you give from one to 
* three per cent, to put off the ſettlement and continue the 
account open for a month or three months. Backadaiion 
& means a conſideration given to keep back the delivery cf 
* ſtoek, when the price is lower for time than for read) 
% money.” Every Man his own Broker, 11th edit. p. 74. 
| two 
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two months they have fallen from 62 to 59, and 

appear likely to fall ſtill lower. A {ill hoping, 

that in the ſpace of four months ſome fortunate 
Ve turn of events may give them a riſe, agrees to 
le give to B 32 per cent. premium to continue the 
Þ account open for three months longer. At this 

reriod how ſtand the parties with reference to 
s each other? They are both in pari delicto en- 
e 


gaged in an illegal contract againlt the ſtatute 0 
prevent the infamous practice of ſtack-yobbing. Both 


5 A and B are liable to qui am actions for the 
. penalties given by the act: and the contract is 
1 in itſelf void. Yet notwithſtanding the nullity 
i of the contract and the illegality of the whole 
1 tranſaction, there ariſes a ſpecies of debt and cre- 
} 


dit between the parties, of which, though the 
law will not enforce the payment, yet 1t makes 
it productive of certain eſſects and conſequences, 
as much as if the debt were legal. Wherefore 
I humbly conceive, that if A acknowledging 
. himſelf to be indebted to B in 10001. for the 
diferences in his Hoch- jobbing account, although 
the debt be illegal, yet if B agree to take ten per 
cent, and do actually take that conſideration for 
forbearance of that ſum for ſix months, B will 
be equally guilty of Uſury, as if the money had 
been legally owing, ſo that the illegality of the 


rupt quality of the contract, than clear the tranſ- 
O4 action 


debt would, I preſume, rather aggravate the cor- 
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action of thoſe peculiar circumſtances, to which 
the ſtatutes of Uſury apply their penal effets, 
In fact the remedies given by thoſe very acts are 
upon illegal debts and void contracts. And it is 
ſaid (10 Mod. 66.) „A non eſt factum cannot 
<* be pleaded upon the ſtatute of Uſury:“ for 
although the bond be invalid, yet it has the ap. 
pearance of a bond, and it is void only as to it's 
efficacy. 

I will then conſider A on the firſt ſettling day 
as indebted to B in 60ocl. for the difference, 
(ſuppoſing the fall to be three per cent on 
20,000cl.) and 25l. for brokerage. He takes 
31. 108. per cent * premium for keeping open the 
account for three months longer, or in other 
words for the forbearance or giving time to A to 
ſettle his account and make up his differences, 
The queſtion then will ariſe : Does not B con- 
tract for and take above five per cent per an- 
num for the forbearance of money ? But it will 
be ſaid: here is no loan: unlels the contract for 


continuation and the premium paid upon it con- 


vert the amount of the differences and brokerage 
into a loan. The difference may at the enſuing 
reſcounters be entirely done away : and by the 


7 Suppoſing the ſtock at 60, 20,009]. three per cents will 
be equal to 12,000]. principal money, then the premium of 
three per cent on the ſtock for three months would be equal 
to Intereſt at twenty-four per cent per annum. 
turn 


— 


1 n Ml. — 2 PS. -— 
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turn of the ſtocks B may become debtor to A. 
The reverſe may alſo happen; and A may double 
his debt to B by a further fall of the ſtock. B 
however has more than the whole amount of his 
firſt differences and brokerage in hand by the 
premium of 3; per cent. His firſt debt there- 
fore cannot be ſaid to be put in hazard. But if 
this premium can be proved to be merely the 
conſideration for keeping open the chances of the 
market with reference to a future transfer, it 
will be moſt emphatically a hazard, and therefore 
the payment for it will not be uſurious within 
the ſtatute. 

There is ſcarcely a maxim upon Uſury, which 
the courts have more tenaciouſly ſupported, than 
that it is the intent that makes the Uſury, Where 
therefore there was no corrupt agreement be- 
tween the parties, and the ſcrivener had in the 
bond by miſtake made 5l. payable for 1o0l. 
at the end of ſix months inſtead of twelve 
months, it was ſaid in Ballard v. Oddi- that it 
is not Uſury. And it was there added, that“ if 
a mortgage be for 100l. with a proviſo to be 
void on payment of 1061. at the end of one 


"2 Mod. 307. 1 Sand. 295. Mod. Rep. 69. Hawk. P. C. 
2. V. 7. Ed. 379. Hard. 418. 1 Freem. 253. Anon. 264. 
Booth v. Cooke, 2 Vent. 107. Bucler v. Miller. Do. 83. 
Buſh v. Buckingham. 3 Cro. 504. Nevin v. Whilley., 2 Cro. 
977 Bulkl:y v. Guildbank. Do. 646. Preſcot's Cale. 


c“ year, 
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year, and no covenant for the mortgager tg 
* take the profits till default be made in pay. 
* ment, fo that in ſtrictneſs the mortgagee is en- 
& titled both to the Intereſt and Profits, yet if 
this was not expreſſed the agreement is not 
“ Ulury.” So in Murray v Hardinge which 
turned upon the point of an annuity being 
uſurious, (and which 1 ſhall notice more fully 
hereafter) the tranſaction was holden not to be 
uſurious, although the ſcrivener in drawing the 
deed had recited, that it was a loan of money, con- 
trary to the, fact, 

In a late caſe, Le Grange v. Hamilton * the el. 
fe of the intention of the parties was very ac. 


curately conſidered. 'The caſe turned upon the 


conſtruction of a ſpecial memorandum in«orſed 
upon a bond given for payment of 100l, with 
Intereſt at five per cent. in payments of 20. 
yearly by quarterly payments of 5l. each, The 
indorſement was to this effect: that at the end 
of each year, the year's Intere/t due was to be 
added to the principal ſum : and then the 2c]. 
received during the year to be deducted, and the 
balance to continue as principal. Lord Chit 
Juſtice Kenyon interpreted the words of the me- 
morandum, /e year.s Intereſt due to mean upon 
the whole ſum of 100cl. : which admitting tu: 


3 Will. 390. 2 Bl. Rep. 859. 
4 Term. Rep. 613. 


5 quarter 
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quarterly payments to have been made in the 
courſe of the year, would have been uſurious. 
But the other three Judges laid it down as the 
baſis of their determination, that if the words 
could bear a legal conſtruction, it ought to be 
given to them in favour of the intention of the 
parties, which did not appear to be uſurious: and 
it was accordingly ſo adjudged. For in fact, that 
which was due at the end of the year, was In- 
tereſt upon the reſidue of the ol. after the ſuc- 
ceſſive deductions of the quarterly payments: 
for no Intere/t could accrue due upon any part of 
the Principal, that had been paid oft. 

Pefore the paſſing of the 14th of his preſent 
Majeſty in Stapleton v. Conway Lord Hardwicke 
ſaid, „That upon a contract made in England 
* for a mortgage of a plantation in the Weit In- 
dies, no more than legal Intereſt ſhall be paid 
upon ſuch mortgage; and if in ſuch caſe there 
* is 2 covenant in the mortgage for payment of 
eight per cent. Intereſt, it would be within 
* the ſtatute of Uſury, notwithſtanding this is 
* the rate of Intereſt, where the land hes.” The 
Legiſlature thought proper, as we have ſeen to 
alter the law: and that in a very ſingular man- 
ner. It gave to all exiſting mortgages and ſecu- 
rities the ſame efficacy, as if they had been exe- 
cuted on the ſpot : but upon future mortgages 


* 3 Atx. 727, and more fully 1 Vee, 427. 
and 
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and incumbrances on Iriſh and Weſt Indian eſtate 
it allowed only of an additional one per cent. [t 
is alſo to be remarked, tha: the doctrine of Lord 
Hardwicke ſtill holds good, as to any loans 
mortgages or other ſecurities executed in Eng. 
land upon any other parts of the Britiſh domi- 
nions, except Ireland and the Weſt Indies. 

In Scott and Ne/Litt the dowager Lady Mac- 
clesfield had lent ſeveral thouſand pounds on a 
bond to Neſbitt at eight per cent. and the money 
was alſo ſecured by mortgage of plantations in 
Barbadoes and Tobago at ſix per cent. This 
was in 1772, two years before the paſſing of the 
14th of his preſent Majeſty : and the bond was 
admitted to be clearly uſurious. It is to be re- 
marked, that the act ſpeaks only of. bonds co- 
venants and ſecurities for the ſame ſums as are 
ſecured by mortgage: and in arguing this caſe, it 
was inſiſted, that this bond at eight per cent, was 2 
different debt from the mortgage at ſix per cent, 
and that it varied alſo as to the equity of re- 
demption. A difference was alſo made between 
the transfer of a mortgage on ſuch plantations 
and a derivative mortgage, which becomes a nev 
tranſaction. The firſt is clearly within the words 


7 I ſhould rather preſume, that this Act docs not extend its 
effects to any Welt Indian iſlands, which were not in poflcl- 


ſion of Great Britain at the time of paſſing the Act: as &., 


Domingo Martinico Guadalupe, &c, 
* 2 Bro. bat. 
and 
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and purview of the act, and tends to the advan- 
tage of the mortgagor by keeping off the payment 
of the money borrowed for the improvement of 
the eſtate : the ſecond affects not the original 
mortgagor, but is only for the benefit of the 
mortgagee, and falls not within the reaſon prin- 
cipies or words of the act. 

In Dewar and Span it was determined, that 
where a bond was given in England at fix per 
cent for ſecuring part of the purchaſe money of 
a plantation in the Weſt Indies it was uſurious ; 
for that the act does not extend to perſonal con- 
tract. And Lord Kenyon added, If the pre- 
« ſent attempt were to ſucceed, it would ſap the 
foundations of the ſtatutes of Uſury.“ 

Having before hazarded a definition of modern 
Uſury (p. 194) into which the neceſſity of a loan 
enters not, and having endeavoured to ſupport 
by authority the poſſibility of committing Uſury 
without a loan of money, in the ordinary accept- 
ation of the word loan, I beg leave to arreſt the 
attention of my reader to the conduct of the 
court in this caſe upon that very point. It was 
urged by the Counſel againſt the bond's being 
uſurious : “ Neither can this be called Uſury 
* within the general ſtatutes of Uſury, for they 
* relate only to loans of money: but here was 
* no loan at all.” And they quoted Yeoman v. 


1 3 Term. Rep. 425. 


Bar/low 


Dewar v. 
Span, 


Uſury with- 
Out @ loan. 
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Barſ/low* where the plaintiff being poſſeſſed 9 


hammered money to the amount of 3ccl. made WF © 
it over to the defendant on his promiſe to pay 


forbearance to the end of eight months. After 
non aſſumoſit pleaded and verdict found for the 
plaintiff, judgment was entered up after ſeveral 


arguments by counſel ani two terms delibera. ! 
tion by the court. On which occaſion Fowell |, “ 
ſaid that as the conſideration of the pro- 
miſe was, guod quarens ſolveret prædicto defen- a 
denti zool. there was no loan, without which Ml * 
there can be no Ufury. But Lord Kenyon, the r 
three other Judges concurring took no notice of a 
the objection, although there were no loan in | 


the principal cafe : but diſcharged the rule for 
ſetting aſide the nonſuit entered againſt the plain. 
tit on the ground of Uſury. So alſo in Vezey's 
report of Stapleton v. Conway, which turned upon 
the rate of Intereſt, which 2cocl. charged by ſt. 
tlement on an eſtate in Nevis ſhould bear, the 
counſel urged, that this being a ſum of money 
to be railed out of an eſtate, it muſt be conſi- 
dered as coming out of a fund in that iſland, and 
to bear the rate of Intereſt there, viz. 10l. per 
cent, for ſo much is money worth there: and this 
not being a debt or loan, ſtood clear of any ob- 
jection upon the ſtatute of Uſury, But as Lord 


1 1 Lut. 271. 


Hardwicke 
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Hardwicke in this caſe directed only five per 
cent. Intereſt upon this ſum of money and ex- 
preſsly ſaid, that every contract made in England 
for money ſecured abroad at more than five per 
cent, was uſurious ; it muſt be allowed, that he 
would have conſidered the taking of more than 
five per cent. upon this charge as uſurious: and 
yet in the ordinary acceptation of the terms, it 
was neither a debt nor a loan. 

It is to be remarked upon this ſtatute, that 
the firſt thing, which it enacts 1s, that all mort- 
gages and ſecurities for monies upon land in 
Ireland and the Weſt Indies then executed in 
Great Britain, and all bonds covenants and ſecu- 
rities for payment of the ſame ſums of money, 
ſhould be as good valid and effectual to all in- 
tents and purpoſes, as if they had been executed 
in the country, where the mortgaged lands lay. 
We muſt then conſider of what validity and ef- 
fect the mortgage and bond would have been in 
this country, in caſe they had been really exe- 
cuted in Ireland or the Plantations. It will be 
uſeleſs to conſider the effect of the mortgage 
decd, in as much as it gives remedy on the mort- 
gaged land : for that cannot be enforced, where 
the land lies not, as is evident. But if the mort- 
gage deed contain a covenant for the payment 
of the money, as moſt mortgages do ; then the 


| Queltion ariſes, Will the covenant and bond for 
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the Principal and Intereſt at the rate of the coun, 
try, in which they were entered into, follow and 
render the perſon of the covenantor and oblige 
liable to be ſued nd arreſted under a judgment 
in our courts for ihe Principal and Intereſt ex: 
ceeding five per cent? We muſt not loſe ſight 
of the limited operation of this act,” which ex. 
tends not to perſonal contracts generally, as was 
determined in Dewar v. pan, but only to ſuch 
bonds and ſecurities, as are given for the pay 
ment of money ſecured alſo by mortgage. Now 
a bond given by a mortgagor for the payment 
of loool. which he has alſo ſecured upon his 
land, is a perſonal contract: and an additional 
remedy given to a mortgagee for enforcing the 
payment 'of his mortgage money. Under the 
14th of his preſent Majeſty ſuch perſonal con- 
tracts entered into here, as are coupled with 
mortgages for the ſame ſum in Ireland or the 
Plantations will operate exactly in this country, 
as if the perſonal contract had been entered into 
in the country, where the exceſſive Intereſt was 
legal. And then the caſe will be clearly de- 

cided in Bodily and Bellamy, where an action 

was brought here in B. R. upon a bond entered 

into at Calcutta, where both parties then reſided 

and the plain {till reſided 3 but the defendant 


® 2 Bur. 1094. 
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was in England: and nine per cent. was the 
rate of Intereſt made payable by the condition 
of the bond. Lord Mansfield ſaid, © The plain- 
« tiff is in juſtice entitled to recover the ſum 
« really lent to the defendant, together with In- 
« dian Intereſt till the ſigning of the judgment : 
« but with only legal Intereſt of this country 
„(which is no more than five per cent.) from 
« the time of the liquidation of the debt by the 
judgment. Whence it is clear, that a bond 
given in a foreign country for money at the 
legal rate of Intereſt of the country, where it 
was executed may be put in ſuit in this coun- 
try as fully for the Principal and ſuch Intereſt, 
as if it had been executed in London for money 
at five per cent. This is founded upon gene- 
ral principles of law and equity. For the origi- 
nal contract in this caſe was entered into by 
parties able and willing to contract, the one 
binding himſelf to the other to perform that, 
which the lex loci permitted. I he condition, 
which the Roman law required for completing 
a good and valid contract here occurs, which 
1s the aſſent of the party to be under an obliga- 
ton of carrying into effect that, to which he aſ- 
ſented. Animus utriuſque conſentit perduci ad 
Netum id, quod inchoatur. That, which is here 


Povel on Contracts, 1 vol. viii. 
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aſſented to be performed is the payment of In. 
dian Intereſt (nine per cent.) upon the money 
due: and it ſhall be done accordingly. * * Cun 
« judicio bone fidei diſceptatur, arbitrio judici 
* Uſurarum modus ex more regionis, ubi contractun 
« et, conftituitur.”' 


2d. We are next to conſider, What remedic; 
and redreſs the courts have applied to the injured 
parties. 

Lord Mansfield in Browning v. Morris * has 
been very explicit in deſcribing the injured par- 
tics in matters of Uſury. Where contracts 
* or tranſactions are prohibited by poſitive ſta. 
„ tutes, for the ſake of protecting one ſet of 
men againſt another ſet of men, the one from 
e their ſituation and condition being liable to be 
„ impoſed upon by the other; there the parties 
* are not in parti dclifto : and in furtherance of 
&© theſe ſtatutes the perſon injured, after the 
e tranſaction is finiſhed and completed ma; 
* bring his action and defeat the contract. For 
© inſtance by the ſtatute of Uſury, taking more 
„than 5 per cent. is declared illegal and the 
t contract void: but theſe ſtatutes were mad? 
ce to protect needy and neceſſitous perſons from 
the oppreſſion of Uſurers and monied men, 


1 Digeſtor. I. 22. tit. i. 


1 Cowp. 700. 
P+ 79 « hs 
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„bo are eager to take advantage of the diſ- 
y « treſs of others : whilſt they on the other hand 
„from the preſſure of their diſtreſs are ready 
o come into any terms, and with their eyes 
_ open, not only break the law, but complete 


« their ruin, Therefore the party injured may 
© bring an action for the exceſs of Intereſt.” 
01 I ſhall not here go again into the queſtion, 
d whether the common law concerning Uſury be 
or be not aboliſhed by the act of Henry VIII. 
*I, as I contend it be ſtill ſubſiſting, then the in- 
jured party certainly retains all the remedies and 


is redreſs, which the common law ever gave. Now 
„ere cannot be ſtronger evidence of what the 
ol common law once was, than the anſwer of the 
m 


King to the petitions of the commons (6 Ric. II.) 
be WF © Touching Uſurie the King willeth, that the 
es © laws of the church ſhould diſcuſs the ſame. 
of “But if any man be grieved by Uſurie upon 
he © accompt treſpaſs extortion oppreſſion falſchood 
3 © deceipt or ſuch like means the /awws and cuſtoms 
or i © of the realm ſhall puniſh the ſame.” So was it 
laid in the caſe of Saunderſon v. Warner * that 
Uſury was of mixed conuzance and may be 
* enquired of in the eccleſiaſtical court, car /a 
et brief de conſultation for ſuch as are ſued for 
* Uſury in court chriſtian : and ſo that appear- 


4 2 Rol. 240. 
P 2 * eth 


PART I. 
CHAP. V. 
— — 


Uſury at 
common 
law. 


a 


Uſurer pu! 
niſhed at 
common 
law. 


King v. 
Walker. 


Uſurious 
contract 
avoids the 
ſecurity. 


A TREATISE 
*eth in the patent of Edward 1: and fo it 


« An in the time of Edward II, they en: 
« quired of Uſurers Chriftiani Judaizantes, and 
« ſome were indicted and pardoned, but not 
« freely ; but with a dum tamen, that they ſhould 
* not do ſo any more. Hil. 16. Edw. III. Rot. 28, 
« John Hecker in the Counter for Uſury, and 
„removed by a cerſiorari into the King's Bench 
„and committed, and ſo there are many other; 
about the ſame time.” Before I come to the 
remedies given by the ſtatutes, I beg leave once 
more to remind my reader of the caſe of the 


King v. Walker * (19 Car. II.) to prove that the 


common law concerning. Uſury ſurvived the 
paſſing of the 37th of Hen. VIII ; where upon 
proving the teking of exceſſive Intereſt though 
without any previous corrupt agreement, the 
court paſſed judgment upon Walker at commer 
law, viz. fine and impriſonment. 

Well did Lord Mansfield ſay in Lowe v. Wal: 
ler, that the flatute of Uſury was made t6 protelt 


men, who act with their eyes open, to protect them 


ogair/t themſe/ves. The firſt ſort of protection, 
which it affords to the injured party is, that it 
avoids every deed bond or fecurity, which he 
may have entered-into, ſo that they cannot be 
enforced againſt him. This ſeems to be an af 


z Sid. 421. 


firmance 
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Ermance of the rule at common law, that no ac- 
tion will lie upon an uſurious contract. The eor- 
ruption of the eontract infects or taints the ſe- 
curity, which is given under it. The courts 
however appear to have varied in their deter- 
minations upon the effects of the ſecurities given 
under uſurious contracts. In Ellis v. Warnes 
an * uſurious bond for 1001. was given by 
Warnes to one Alder, who afterwards became 
indebted to Ellis. Then Warnes and Alder aſ- 
figned this bond to Ellis, who was not privy to 
the uſurious contract; and it was judged by 
Gawdy Yelverton and Williams, (ſur grand 
d:libgration ſays Moore) that the bond entered 
into between Alder and Warnes was not void in 
the hands of Ellis, becauſe it was pro vero debito 
and he was not privy to the Uſury, norwith- 


| ſtanding it were made upon an uſurious contract 


between Ader and Narnes. But ſays Croke, 
Fenner doubted thereof, becauſe it being 
„grounded upon corruption is altogether ill. 
And every one is to take heed of his aſſurance 
* at his peril.” Popham was abſent ; whereby 
the other three adjudged it for the plaintiff, 
The principle, upon which this caſe was deter- 
mined appears to have been abandoned in later 
determinations, 


4 2 Cr. 32, Moore 752. 
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In Lowe v. Waller a note given upon an uſu. 


rious contract was negociated for a valuable con. 


ſideration and without notice of the Uſury; 
and the court held it void in the hands of the 
indorſee. For ſaid Lord Mansfield “ the word 
e of the act are too ſtrong. Beſides we cannot 
ce get over the caſe on the ſtatute againſt 
“ gaming, which ſtands on the ſame ground,” 
This was the caſe of Bowyer v. Bampion upon 
the conſtruction of the gth of Ann. c. 14, where 
a promiſſory note given for money knowingly 
lent to game with was adjudged void in the hands 
of an indorſee for valuable conſideration and 
without notice. And the court held, that it 
would be making the note of ſome uſe to the 
lender, if he could pay his own debts with it. 


caſe of Goldſmith v. Bunning * though it were 
not cited in Lowe v. Waller, where a note given 
to a maid-ſervant for procuring a match was 
holden void in the hands of the man, who mar- 


ried the maid-ſervant upon account of the- 


money he thought her entitled to by the note, 
although ignorant of the conſideration, for 
which the note had been given. 


For the more effectually preventing the prac- 


7 2 Str. 1155. 
2 10 Mod. 448. 


tice 
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tice of Uſury upon neceſſitous and diſtreſſed 


borrowers, the courts have continued to increaſe 
multiply and extend their remedies in propor- 
tion, as the ingenuity of monied men deviſed 
new means of eyading the ſtatutes in their bar- 
gains with the diſtreſſed and needy. Thus in 
the year 1693 in Tomkyns v. Barnet Chief Juſ- 
tice Treby would not ſuffer an obligor to reco- 
ver back money paid upon an uſurious bond, 
alledging, That where one knowingly pays 
money upon an illegal conſideration, the par- 
* ty that receives it ought to be puniſhed for his 
* offence : and the party, that pays it, is par- 
* ticeps criminis, and there is no reaſon, that he 
* ſhould have the money again; for he parted 
« with it freely, and wolenti non fit injuria.” 
When a ſimilar caſe came before Lord Tal- 
bot in Boſanquet and Daſhwood * his Lordſhip 
ſeemed to doubt whether the caſe of Tomkyns 
v. Barnet were law; and he obſerved that the 
maxim wolenti non fit injuria, holds in all caſes 
of hard bargains: and that the party oppreſ- 
ſed in Uſury is not properly particeps criminis, 
for his neceſſities oblige him to ſubmit to thoſe terms, 
The courts have now entirely over-ruled the caſe 
of Tomkyns v. Barnet according to what Lord 
Mansfield faid in Browning and Morris, that the 


1 1 Salk, 22. 
For. 38. and Caſ. in Chan, 38. 
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PART 1. party injured might bring his action for the ex. 
CHAP.V- ceſs of Intereſt. The rule ſeems to be now ſet. 
— — : 
tled, that where the crime and penalty fall upon 
The oaks one party only, (as in Uſury upon the lender, 
delitti. in Inſurances upon the inſurer,) there the other 
has his action. But in bribery ſtock-jobbing 
gaming &c. where both parties are equally ci. 
minal it is otherwiſe: and in theſe latter caſes, 


the rule holds in pari delicto potior ęſt conditio de- 
fendentis. 
1 It has alſo been now decided, that a borrower 
having re- under an uſurious contract, when he ſhall have 


paid the . . 2 
money may repaid the money, is a good witneſs to prove 


„ repayment as well as the uſurious con- 
we tract itſelf : for if he had not repaid the money 
he might avoid his own act and deed. And yet 
the borrower may be a witneſs ?, though he 
ſhould not have repaid the money, provided the 
Uſury neither affect the debt, nor avoid the 
Competen- contract. The determination, which ſettled 


Cy and cre- 


. 0 | - ; 
ys theſe points was in Abrahams qui tam v. Bunn 


witnelles. 


learning and preciſion into all the cafes, which 
before affected the ſubject, and he frankly owns, 


3 Jaques v. Golightly. 2 Black, 1074. 


* Hawk. Pl. l. 1. c. 82, Sc. 27. cites Hard. 331. 
Co. Lit. 6. b. 2 Rol. 685. 2 Raym. 191. b. 1. 2. c. 46. 8. 


1 Vent. 49. 1 Salk, 295. 2 Str. 1043, 
3 4 Bur. 2256. 


that 


in which Lord Mansfield entered with great 
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that the caſes are contradiftory and it is impoſſuble 
y reconcile them. By this however it is now ſet- 
led, that the true diſtinction between the com- 
petency and credibility of a witneſs, which had 
not been before ſufficiently attended to, conſiſted 
in this: that where his intereſt is concerned, it 
ſhall go to his competency, where his influence 
only, it ſhall go to his credit: and where the 
matter is doubtful, the objection ſhall go to the 
credit, This was a very important deciſion in 
favour of the oppreſſed againſt the Uſurer, for 
it broke in upon that ſecrecy of tranſaction, 
which heretofore prevented many uſurious con- 
tracts from being brought into court, from the 
ſuppoſed inability to produce proper evidence 
of what paſſed only between the lender and bor- 
rower. The advantages, which the borrower 
acquires in theſe caſes upon repayment of the 
money are founded upon a principle of equity. 
So in Fi/zroy v. Gwillim which was an action 
of trover for goods pawned under an uſurious 
contra t and afterwards burnt. Lord Mansfield 
ſaid, * This is an equitable action brought by 
* the plaintiff to be relieved from an uſurious 
contract. She muſt therefore come with clean 
hands according to the principle laid down 
in the caſe of Heſanguet and Daſhwood, that 


' Term. Rep. 153. Vide alſo Hodges v. Lovatt. Loft. 51. 
& thoſe 
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te thoſe who ſeek equity muſt do equity.” And 
as the plaintift had not here repaid or tendered 
the money received, ſhe was not entitled to the 
benefit of this equitable action. 

We have already ſeen, that the party in- 
jured by the uſurious contract may bring bis 
action for the exceſs of Intereſt, and after he 
has repaid or tendered all the money borrowed, 
he is further capable of ſuing the Uſurer for 
treble damages as well as a ſtranger. But every 
ſuch action or information muſt be brought 
within twelve calendar (not lunar) months 


from the time of the actual taking of the excel. 


ſive Intereſt. For till then the uſurious act, 
for which the ſtatute gives treble forfeiture is 
not complete, as we have before ſeen in the 
caſes of Fiſher v. Beazely and Lloyd v. Williams, 
Although an information or qui tam action 
upon the ſtatute muſt be brought within twelve 
months from the commiſſion of the act of Ulury, 
yet there is no limitation of time, by which the 


injured party is precluded from applying to the 


court to take advantage of the nullity of the 
deeds and ſecurities under a corrupt contract. 


7 Noy. 37. as noted per Popham. 6 Months upon tl 
Stat. of Uſury ſhall be accompted half a year according ta 
the almanack and not according to the 28 days in the month, 
which none gainſaid. Vid. alſo 1 Leon. 96. Sir Ii cc 
D.xy': Caſe. | 

2 Ic 


It ſeems to have been an admitted rule, that yarrT 1. 


« where the firſt contract is not uſurious, it ſhall MAF. V. 


never be made ſo by matter ex poſt facto punter te- 


$o on the other hand, if a bond under a corrupt de bone 


agreement be made for more than legal Intereſt, #7 teu 


| 


ing his owe 
ö yet although the exceſſive Intereſt be tendered, att 
e and not received it will not be Uſury within the 
n ſtatute to make a treble forfeiture, but the obli- 
j gation itſelf is void“: Quod ab initio non valuit, 
F tract temporis non valebit. It is almoſt impoſ- 
t ſible to retail all the advantages, that can accrue 
| to the injured party by this avoidance of all the 
c deeds and ſecurities, which he may have entered 
„ into to his own tort. Nay even if a judgment 
s be given upon an uſurious contract, and it be a 
e part of the agreement to have a judgment, the 
. detendant may avoid ſuch judgment by audita 
n querela, or by ſcire facias brought on the ſame, 
as it was determined in the Earl of Oxford's 
', caſe * So may fines levied upon uſurious con- 
ie tracts be avoided by averment, as in Fermor's 
ie caſe *, . 


find in the caſe of the * Queen v. Sewel alias 


* Bulf. 17. Hil. 5 Jac. Anon, 

* 2 Le. 39. Arg. in Van Henlect's Caſe. 4 Le. 43. 
Pl. 117. Trin. C. B. Brown and Fulſbye's Caſe, 3 Le. 205. 
Pl. 260. Trin. 30 El. in Sac, Body v. Taſſel. 

Chan. Rep. g. cites M. 3. Jac, Haruing v. Caſfor. 

* Rep. 80. | 
* 2 Mod, 118, 
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Beaus as reported by Farreſly, that the defendant 
was indifed for Uſury, in taking ql. for the uſe of 
451. for a year contra form am ftatuti : although, 
as before obſerved, the ſtatute give not remedy 
by indictment. And the proſecutor, (who 
* was the borrower) was produced as an eri. 
„ dence and ſworn by Holt de bene efe, as he 
„ faid.” And Holt on the occaſion declared, 
that in a caſe of dureſs, (to which Uſury is very 
like) a man ſhall be admitted to give evidence, 
though it be to ſet aſide his own bond. © And 
it being given to obtain his liberty, he ſhall be 
% witnels alſo, where the nature of the thing 
& allows him no other evidence. As if a woman 
give a note or bond to a man, to procure her 
te the love of J. S. by ſome ſpell or charm, in 
an indictment for the cheat, though it tend to 
avoid the note, yet ſhe ſhall be a witneſs, 
Note. Here it could not be given in evidence, 
„that the defendant was a common Uſurer, 
„ becauſe he could not be ready to give an an- 
„ ſwer to that matter.” Whether this laſt we 
were made by Holt or by Farreſly the reporter, 
it clearly proves againſt the opinion of Lord 


© % va on ny -— „ 


law alone could a perſon be indifted as a cn 
mon Uſurer. | 


Liberal as the courts have been in giving re. 
| drets 
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dels and remedies againſt Uſurers, they are at 
the ſame time particularly preciſe in fixing and 
aſcertaining the manner terms and conditions of 
enforcing them. Such is the admirable ſpirit 
of our criminal and penal code. For certainty 
is the only ſure preventative againſt accumula- 
tive and conſtructive guilt, 

In every information upon the ſtatute for an 
uſurious contract it is requiſite to ſay, that 
it was corrupily agreed, per corruptam accom- 
mdationem c. * otherwiſe the information 
will be inſufficient : upon this general princi- 
ple laid down by Coke, * Penal ſtatutes are 
«to be purſued, (eſpecially in informations) 
* {trialy and in terminis according to the pur- 
view of the act.“ It is material to attend to 
what Croke Jullice ſaid upon this point in Ho- 
berts v. Tremoile * (meant I preſume for Tre- 
maine) The third exception was, that it was 
* not found g:od corrupt? agreatum fuit &c, but 
* only quod agreatam fuit. But non allocatur, for 
* that it appears to the court judicially, that 
* the bargain was corrupt, and therefore needs 
* not to be found. Croke Juſtice drew the 


1 11 Rep. 58. Dr. Foſter's Caſe. 1 And. 49. pl. 123. 
DoR. plac. 332. 333. Vin. tit. Uſury, 306, cites £mmort 


and Fulw92d's Caſe, &c. 1 Keb. 629. Rex v. Geoft or 
Garth, 


* 2 Rol. Rep, 48. 
« diſ- 
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Scott v. 
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ce qiſtinction between an information and a ver. 
« dit: for in an information it muſt be ex. 
&« preſsly alledged to be corrupt; vide 11 Rep, 
“6 Dr. Foſter's caſe, and he quoted the Book of 
« Entries 333 : but it is otherwiſe in a verdict, 
© which is the finding of the lay gents.” 

In every information it is moreover neceſſary 
expreſsly to ſet forth the perſons, with whom the 
uſurious contract was made; cum quodam homine 
ignoto was inſuſſicient in Martin Van Henbech' 
caſe. And in Næſie's caſe where in an informa- 
tion upon the ſtatute of Uſury for a contract 
with perſons unknown it was holden ul, that 
being only allowable in caſe of an indictment 
ro morte hominis ignoti: allo, the place where 
and the time when the uſurious contract or cr. 
ruft bargain was entered into: and further, ie 
money it is, and the ſpecific ſum received above 
the legal Intereſt. All which appear by the 
before mentioned caſcs of Naſie and Van Hen: 
beck, and allo by that of Sir Woolaſton Dixy 
in the Exchequer*, Thus in a recent caſe of 
Scott qui lam v. Breſt the defendant lent 2000, 
to plaintiff on mortgage with an uſurious clauſe 


1 Noy 143. | 
2 Leon. 95. pl. 125. M. 29 Eliz, Hawk. P. C. c. 82. 
S. 25. and Vin. C/, 306, 
3 2 Term. Rep. 238. 
in 
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jn the deed, that he ſhould have 40l. as a pre- Parr 1, 
tended ſalary for receiving the rents: the deed CHAP. v. 
vas made and executed in London: the lands 
lay in Middleſex: the account was ſettled in 
London, and the receipt for the balance ſigned 
in London though a draft were given for it upon 


4 


J a banker in Middleſex. Adjudged, that the 

2 venue was rightly laid in London: for the «/uri- 

8 ou; taking was the eſſential ground of the action; 

4 and that was in London: as was alſo the uſuri- 

. ous contract, by which he was appointed re- 

0 ceiver. 

It In pleading,” fays Sergeant Hawkins, an How an uſu- 
at e uſurious contract by the way of bar to an ac- dia is to be 

a | pleaded, 

re tion, you mult ſet forth the whole matter ſpe- 

7 „ cially, becauſe it lay within your own privity : 

je but that in an information on the ſtatute for 

'e making ſuch a contra, it is ſuſhcient to ſet 

ie forth the corrupt bargain generally, becauſe 

n. matters of this kind are ſuppoſed to be privily 

Ly * tranſacted, and ſuch information may be 

of brought by a ſtranger.” It was ſaid by Baron 

1, Manwood in Sir Woolaſton Dixy's caſe *,” that 

E * there was a caſe in this court in the time of 


* this Queen that the defendant had taken 
more than 10l. in the tool. but in the infor- 


82 mation no corruption in the bargain was al- 
Pl. C. c. 82. S. 24. Bede v. e Cro. Jac. 440, 
in I Leon. 96. 


* ledged 
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PART 1, © ledged and therefore judgment was given 


CHAP. V. (c 2 2 55 
\ * againſt the informer. 


I ſhall not detain my reader by entering into 
the particular modes and forms of ſpecially 
pleading in actions upon Uſury: the ſcope of 
this work being to aſcertain the great leading 
principles of action in all, that concerns Uſury 
and Annuitics to which I now proceed, 


| 
| 
: 
: 
| 
| 
: 
: 
: 
| 
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Remedies —Where Writ of Annuity lieth, and 
where Debt—Where Lands lic in divers Cur 
ties, no Afjrze but Wii of Annuity licth, 


My object is not merely to inveſtigate or dil. 
cuſs the abitra t nature of Annuitics by the laws 
of England, for ſuch a view of the ſubject pre. 
ſents nothing, but what is in itſelf ſo perfedh 
indifterent, that imagination can ſcarcely cen. 
nect it with conſequences of any moment, much 
leſs of incalculable miſchief to the State. Yet i; 
it ſcarcely poilible to conceive a domeſtic evil, 
big with ſuch fatal menace to the very being of 
the conſtitution, as the preſent prevailing traſkc 
of Life Annuities. If Engliſhmen fee in an he. 
reditary houſe of peers, the mediators between 
themlelves and their Sovereign, the protects 
and guardians of each other againſt mutual in. 
croachments and abuſes, if they behold in thema 
ſelect body of their countrymen gifted by the 
conſtitution with rights and privileges vor the 
purpole of enſuring their probity and indepea- 
dance by their ſtation and opulence “. If in 
looking up to their own repreſentatives in pe 
liament as to men placed out of the reach dt 
corruption, they ſhould nevertheleſs find among! 


— 


: So was it ſaid in Neu. l' caſe, 7 Rep. 34. That ee 
« one of the nobility is preſumed in law to have fufficicit 


& frechold ad fr/linendum nomen & onus,” 


them 
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them ſome born down and ſtaggering under the 
reciſtleſs preſſure of theſe annual payments, they 
might learn from fatal obſervation how needy 
ſenators could barter away thoſe liberties, which 
were once thought no: to have been too dearly 
purchaſed by the beſt blood of their anceſtors, 
The poverty, which 1s engendered by theſe Life 
Annuities is of a caſt peculiar to itfelt ; they ap- 
pear to rivet the grantors to overſtrained expen- 
titures, whilſt they bereave them of the abſolute 
means of ſupporting them. They conſume the 
vitals, before the exterior is even viſibly af- 
fected. To ſuch as reiled& ſeriouſly upon the ef- 
feats, which this dreadful canker may operate 
upon the parliamentary conduct of thoſe, whom 
it has once faſtened upon, the axiom of the great 
Lord Burleigh, hit England can never be undone 
but by a parliament, may neither appear viſtonary 
nor remote. 

It would be difficult to ſay, whether this cor- 
rofive worm had already eaten out more eſtates 
in poſſeſſion or reverſion. The evil pervades 
every rank of perſons, to whom the conſtitution 
meant to enſure an honourable independance. 
It is violated therefore in every inſtance, in which 
a man holds the ſtation and duty bereft of. the 
means, which his country affords, as neceſlary 


for fulfilling them. It is impoſſible to enume- 


Q 3 rate, 
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rate, though we daily and bitterly lament thy 
evils, which the ſales of Annuities engender in 
the ſenate, in the army, in the navy, in the 
church: in every walk of life, in which a dif. 
pated, inconſiderate or unfortunate man may 
poſſeſs or expect a ſtated income. The ill fate 
wretch, with this millitone around his neck 
muſt deſpair of reaching the ſhore or even of 
keeping his buoyancy in the waves : unlike to all 
other debts, in ſpite of every effort and ſtruggle 
to bear up againſt them, the daily increaſing 
gravity of theſe incumbrances forces him down 
to irretrievable ruin. It is too lamentable to 
dwell upon the violence of temptation, to which 
a man of the higheſt rank and faireſt reputation 
is expofed under the unſupportable torture ot 
theſe ſelf-renovating incumbrances. 

I wiſh not to ſurcharge this work with any 
diſcuſſion not immediately relevant to the object 
I have in view in ſubmitting it to the public, 
This object is no other, than to furniſh, if I pol- 
fibly can to the diſtreſſed and oppreſled debtor a 
faithful chart of the rocks and ſhoals, upon which 
he may have foundered ; a tabula in naufragio; 


a diftant ſight of land after the expenditure or 


loſs.of all his ſtores and proviſions. Various and 
contrariant as are the ideas of Uſury, there is 
one point, in which all men have agreed, (if! 

except 


t... — , gnye 
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except Mr. Bentham) who have treated the ſub- 
ject ; and that is, wherever by oppreſſion or ex- 
tortion the poſſeſſor of money ſeizes the advan- 


tage of his neighbour's di:treſs, and for the 


accommodation of any ſum impoſes upon him 
ſuch unreaſonable and harſh terms, as aggra- 
rate inſtead of alleviating his wants, there the 
lender breaks through the firſt principle of hu- 
man ſympathy, which is the cement of ſocial in- 
tercourſe. Here the Legiilature rightly inter- 
feres, and from duty puniſhes, where it can in- 
dividuate the fact, this glaring contempt and 
breach of a firſt principle of ſocial nature. If 
on one fide there be real diſtreſs and want, and 
on the other any ſpecies of extortion or oppreſ- 
ſion, the Legiſlature always means to favour and 
protect the former, and to expole and puniſh 
the latter. If therefore the ſpirit of the Uſurer 
be diſcoverable under the maik of purchaſing 
undervalued Annuities, or in any other diſguiſe, 
the law will not be baſſled by the deluſive viſor, 
but will reſolutely attack the ſubſtance, and 
puniſh the inſatiate monſter, for gorging on the 
expiring vitals of his exhauſted neighbour under 
the pretended ſanction of /egality: 
therefore in my enquiry into the general nature 
ef Annuities under the avowed impreſſion; that 
the ſale of them for the lives of the ſellers is a 


deſtructive traffic, that overwhelms the nation 


with 


Q 4 
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YART 11. with all the dreadful conſequences, that hatt 


CHAP. I., ever been attributed to the moſt corrofive Uſury!, is 
Annuity An Annuity in the ſtrict technical acceptaticn 

8 of the word, is deſined by Lord Coke, 44 pe 

„ yearly payment of a certain ſum of money, ti 

« granted to another in fee, for liſe or year, gr 

charging the perſon of the grantor only.“ 4 pt 

Rent Charge differs from an Annuity by the na. of 

| m 

Of theſe Annwties Mr. Erſkine has ſpoken with his uſu d 

encrgetic eloquence (Refl. 26. 27.) “ Annuitics for the lit | 

* of the ſeller, which are Ly far the molt common and for ! 

ic which ſeidom more than fix years? purchaſe is given, cu- 

*© not be defended on any principle of public utility or ſocial I 

* advantage ; and common ſenſe will inform the moſt fimyle t 

« apprehenſion that every contract which cannot reſt itſe! I 

„upon one or other of theſe principles, mult be diſhonelt, t 

„ unjuſt, aud deſtructive of the ſpirit of every human inter- . 

& courſe, which is general and reciprocal benefits. Theres 
* no honc{t trade ſo lucrative, as to allow a profit on meney 

c 


« borrowed by Annuity at fix years? purchaſe, and therefor: 
*« there can be ſeldom one of that ſort ſold but upon ſome luc- 
den emergency, or ſome very pungent diſtreſs, which this 
« fcandalous contract palliates for a moment, to rivet it tlic 
« cloſcr and to confirm it for ever; like the medicines oi 
« quack, or the bottle of a drunkard, which rock the ſerſe 
« for an hour to awake an idiot or a cripple, 

« And ſhall a hydra,” continues he, * of this kind be ſu 
« fered to ſpread deſtruction through ſociety under the ar 
« ſpices of law? Shall the dignity of a court of jullice |: 
t dcbaſed by enrolling judgments confeſſed under the durds 
« of neceſſity or the delirium of paſſion ?” | 

Co. Lit. 144. 
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ture of the fund, which is land, out of which it PART 11. 


* is iſſuing. a 2 — 
on As to the general object of my enquiries it is 
A perfectly immaterial, whether or no the Annui- 
N ties affect the lands or the perſon only of the 
r3, grantors. In few or none of the caſes has it hap- 
a pened, that the grantor having lands at the time 
a- of the grant, has not charged them with the pay- 
ment of the Annuity granted, for theſe Annuity 
nal dealers ſeldom forego any ſecurity that can be 
2 procured, 
* An Annuity may be by preſcription, although Annuity by 
4 it muſt now be created by deed or will. And JO 
ll the ſure teſt of the difference between an An- 
ef nuity and a Rent Charge'ts the remedy, which 
1 the Law gives for recovering the arrears. Thus a 
Z man in replevin preſcribed”, & that the plaintiff 
: * and his anceſtors have uſed to pay 10s. rent 
* * per annum to him and his anceſtors for the 
1 « fame common, and ſo avowed for the 10s; 


and it was holden good per curiam, &c. This 
is not Rent, but Annuity, for he cannot have 
A * aſſize, for he cannot have rent out of his own 
land: and yet a good preſcription per curiam : 
* but he ought to alledge ſeiſin, and ſo ſee pre- 
* ſcription to diſtrein in his own land.“ Of ſuch 


Br. Ab. tit. Preſcription. 1. cites 26 H. VIII. 5. 
effect 
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PART 1I. effect are the remedies for recovering the arrest: 


the choice of 


perſon of an 


of an Annuity or Rent Charge, that the choice 
of them will determine the nature and quality 
of the grant, Therefore ſays Littleton *, '* If 
* a man grant by his deed a Rent Charye to 
another, and the rent is behind and the gran- 
{© tee may chooſe, whether he will ſue 2 writ of 
« Annuity for this againſt the grantor, or dil. 
te trein for the rent behind and the dillreſſe de. 
< tain until he be paid. But he cannot do o- 
have both together, &c. For if he recover by 
« writ of Annuity, then the land is diſcharged 
& of the diſtreſs, &c. And if he do not fue 2 
« writ of Annuity, but diſtrein for the arrear- 
« ages, and the tenant ſue His replevin and 
*© then the grantee avow the taking of the dit- 
« treſs in the land in a court of record, then 1s 
< the land charged, and the perſon of the grantor 
« diſcharged of the action of Annuity.” 

1 his eled ion of the grantee to convert an An- 
nuity into a Rent Charge and a Rent Charge 
into an Annuity by the application of his remed; 
ſhews, that every Rent Charge is properly ſpeak- 
ing an Annuity, though every Annuity be not a 
Rent Charge, until by ſuch determination in tue 
choice of the remedy, the grantee may have 


+ Harg. and But. Co. Lit. 144. 
made 


CY LJ « Low | 
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made it perſonal by charging the perſon of the 
grantor, or real by diſtreining on his land. 
« Alſo,” continues Littleton ', “ if a man would 
« that another ſhould have a Rent Charge iſſuing 
out of his land, but would not that his perſon 
be charged in any manner by a writ of An- 
« nuity, then he may have ſuch a clauſe in the 
« end of his deed: Provided always, that this 
«* ereſent writing nor any thing therein ſpecified, 
« ſhall any way extend to charge my perſon by a 
e writ or an action of Annuity, but on. to charge 
* my lands and }-nements with the yearly rent afore- 
* ſaid, &c. Then the land is charged, and the 
« perſon of the grantor is diſcharged.” Several 
very important obſervations are to be made with 
reference to the manner of granting Annuities. 
In the firſt place, if a man grant an Annuity 
to another and his heirs, without ſaying for him- 


ſelf and his heirs, it ſhall determine by the death 


of the grantor : although he may ſo grant a rent 
out of land, or a Rent Charge, of which he is 
ſeiſed; for this charges the land, and the Annu- 
ty the perſon only *. But if a Rent Charge,” 
lays Lord Coke, “be granted to a man and his 
* heirs, he ſhall not have a writ of Annuity 
* againſt the heir of the grantor, albeit he hath 


* aſſets, unleſs the grant be for him and his 


7 Thid. ſea. 220. 146. 


Bro. Ab. Charge, pl. 54. and Efates, pl. 65. 
Co. Lit. 144. 


&« Heir. 
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PART 11. © heirs*,” The reaſon is, becauſe our law pre. 
CHAP. I. ſumes, chat it is not Intended to include the hei: 
in the obligation, where he is not named; and 

conſequently in the caſe ſuppoſed by Lord Coke, 

it is too late to elect to make the Rent Charge a 

Annuity aſter the death of the grantor. It would 

be the ſame, though the grantor ſhould by hi; 

deed oblige himſelf and his heirs to warrant thz 

Annuity to the grantee and his heirs ; for this 

does not enlarge the grant: car garanty ne pol 

Exception of mender un tate. This reaſoning however fail; 


. application, if the grantor of the Annuity 


Dm of 


on. 


be a body politic, and as ſuch have nyerpetui' 
continuance. * As if formerly an abbot with con- 
ſent of his convent had by decd under their com. 
mon ſeal granted an Annuity to another in tee, 
without ſaying for him and ſucceſſors, yet wou! 
his ſucceſſors have been charged with the Ar- 
nuity : and ſo was it adjudged in Sir Then: 
Wreth's caſe, that although the King had granted 
to him an Annuity without ſaying in the paten 
for his heirs and ſucceſſors, yet that it would bind 
his ſucceſſors : ſor he granted it as King in 1s 
political capacity, which is perpetual, In 2%. 
well v. Bodvells the court held, that an Annuit, 
which charges the perſon who grants it, thoug! 


1 Not. ibid. Vin. 2. V. 505. Bro. Ab. Aunuitiss, pl 13; 
Plow. 457. 
- 3 Cro, Car. 170. 


re. 
el: 
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with a clauſe of diſtreſs, not being granted for 
uin and his heirs, until election made and a 
dutreſs taken is merely perſonal : and therefore 
that a releaſe of actions perſonal is clearly a bar. 
Where a perlon intending to grant a rent 
does it in ſuch a manner, as to be void as a Rent, 
yet it ſhall be generally good as an Annuity : as 
if the land, out of which it is to be iſſuing do not 
belong to the grantor; the fund, with which it is 
charged be inſufficient; the perſon directed to pay 
it be miſnamed; or the ſources, out of which it is to 
ariſe be uncertain precarious or imaginary, For 
in general the words in the deed, to perceive out of 
operate as a limitation, from whence the grantee 
1s to receive what 1s granted. And this diflerence 
as taken, where it is granted by the name of 
parcel of another rent &c. and where it is grant- 
ed to perceive of ſuch a ſum &c. For in the 
firſt caſe if the grantor have no ſuch rent, the 
grant is wholly void: in the ſecond, it is good 
to charge the perſon by the word perceive *. 
Having ſaid thus much upon the neceſſary 
modes or forms of granting Annuities, it will 
be natural to turn our thoughts to the effects of 
the grants, which will bring under conſideration 
the advantages, that accrue to the grantee by the 
grant, the uſes, to which he may convert the 
Vin. 2 V. 507. gives a long liſt of the cafes in which 


grants void as Rents have been adjudged good as Annuities. 
o. Ab. Grauntes, Pl. 4. | 


thing 
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thing granted, and the remedies and redreſs, that 
he enjoys for ſecuring payment and continuance 
of the Annuity. 

As Annuities may be granted in fee-ſimple, it 
may be proper to remark -', that an Annuity of 
inheritance is forieitable for treaſon as an here. 
ditament, yet being per/onal it is not an heredi. 
tament within the Statute of Mortmain of the 
7th Edward I. St. 2 ; nor is it intailable within 
the Statute de deni. Nor can a fine be levied 
of an Annuity *. Nor can it be taken for aſſets, 
becauſe it is no freehold in the law; nor ſhall it 
be put in execution upon a ſtatute merchant, 
ſtatute ſtaple, or e/egit as a rent may *, 


* Harg. and But, Co, Lit. 2. 

2 It is not to be imagined, becauſe an Annuity is not 
ſtrictly intailable under the ſtatute de donig, that therefore, 
it may not be limited or ſettled in the nature of an intal. 
Thus ſays Mr. Hargrave in one of his valuable and learned 
notes upon Co. Lit. 20. * By a ſeries of deciſions within 
the laſt two centuries and after many ſtruggles in reſpect 
4 to perſonality, it is at length ſettled, that every ſpecies af 


«* property is in ſubſtance equally capable of being ſettled in 


& the way of intail, and though the modes vary according to 
te the nature of the ſubject, yet they tend to the ſame point, 
% and the duration of the intail is circumſcribed ahnok as 
% nearly within the ſame limitation as the difference of pro- 
« perty will allow.” The rule being for a life or lives !: 
being and 21 years after. 

3 Sheppard's Touchſtone by Hilliard, 4th ed. p. 11. 

Doctor and Student, 90. 

Lord 
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Lord Coke particularly fays, that © not 
« only the grantee and his heirs, but his and 
« their grantees alſo ſhall have a writ of Annui- 
« ty,” Which evidently imports, that the An- 
nuity is of it's nature aſſignable or transferable, 
Yet it örmerly was much doubted whether it 
were not as incapable of being aſſigned, or 
granted over as debt or any choſe en action“. 
But that was over-ruled in the caſe of Gerard v, 
Boden. And in Maund's cafe, it was reſolved *, 
that a rent granted to one and his aſſigns pro 
* concilio impendendo may be aſſigned over by the 
+ expreſs words of the grantor, who granted it 
to him and his aſſigns.” And it was faid * 
„that an Annuity was more than a choſe en 
action, for it may be granted over.“ 

The right of election which the grantee enjoys 


| of charging the perſon or diſtreining on the land 
| is a very important conſideration, as the exer- 


ciſe or watyer of this right may materially affect 
the intereſts both of the grantor and grantee. 
It is not however to be imagined, that any other 
action, which a grantee may bring againſt the 
grantor for the arrears of the Annuity, ſuch as 
debt, covenant or the like, will operate the ſame 


Bro. Annuitie, pl. 8 and 19. 
* Het. 80. C. B. 3 Car. 1. 

3 7 Rep. 28, 

* Ow. 3. Paſch. 26 El. anon, 


6 efſe& 
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effect as a writ of Annuity ; which is a ſpecific 
remedy and attended with this ſpecific effe, 
Nor will the determination of the grantee's elec. 
tion to make it a Rent Charge preclude him from 
any other remedy than the writ of Annuity, 
But before we ſpecify the inſtances, in which he 
may make his election, and when his right of 
election is determined, it will be proper to men- 
tion generally the ſpecies of rent, which are not 
of their nature capable of being converted into 
Annuities. As for inſtance* no Annuity lies 
upon a rent created by way of reſcrvation : nor 
upon a rent granted for owelty of partition, 
becauſe it is of the nature of the land deſcend- 
ed: nor upon any ſuch rent, as may be granted 
without a deed, though it be in fact granted by 
deed: nor upon any rent due by preleription 
againit* an heir; becaule it cannot be known, 
whether he have any land by deſcent from the 
ſame anceſtor, who granted the rent*: nor upon 
a rent granted for allowance of dower or recon 
pence of a title, becauſe it is in ſatisfaction of a 
thing real, and therefore ſhall not fall into mat- 
ter perſonal, but retain the nature of the thing, 
for which it is given. 

Neither the preſumption of law, nor the ex- 


Co. Lit. 144. 

2 Bro. Annuitie, pl. 45. 

? Poph. 87. Hil. 37 Eliz. : 
pri 
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preßt grant as rent, ſhall take away from the 
grantee the benefit of his election, where no 
default was in him. Therefore ſaid Popham 
Ch. J. if a Rent Charge be granted in tail, the 
grantee may bring a writ of Annuity, and there- 
by prejudice his iſſue, becauſe then it ſhall not 
be taken to be an intail, but as @ fee-/emp/e condi- 
tional ab mitio*. And we have before ſeen that 
an Annuity is not intailable within the ſtatute de 
Inis: and the true way to bar the heir is by a 
common law conveyance, viz. grant, releaſe &c. 
If the grantee of a Rent bring an aſſize for it, 
he ſhall never'after have an Annuity, becauſe by 
bringing the aſſize he has elected it to be a Rent. 
t is to be obſerved * © that this determination 
© of the election of a grantee muſt be by action 
* or ſuit in a court of record: for albeit the 
* grantee diſtreyne for the rent, yet he may 
bring a writ of Annuitie and diſcharge the land. 
But if the grantee doth bring a writ of Annuitie 
and at the return thereof appeate and count, 
this is a determination of his ele tion in a court 
* of record, albeit he never proceedeth anie 
further. But the purchaſing a writ of Annuitie 
*andentrie of it in a court of record, or of an 
* allize is no determination of the election: be- 
cauſe a ſtranger may. purchaſe a writ in the 
* Poph. 87. Fulwood v. Ward. 
* Co. Lit, 145. 
R © name 
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cc name of the grantee and enter it of record &c. 
* An avowry in a court of record, which is in 
the nature of an action is a determination of his 
election before any judgment given. 

* If a Rent Charge be granted to A and B and 
their heirs, and A diſtrain the beaſts of the 
grantor and he ſue a replevin, A avows for him- 
ſelf and makes conuzance for B. A dies and 
B ſurvives: B ſhall not have a writ of Annuity, WI ,, 
For in that caſe the election and avowry for the 
Rent of A bars B of any election to make it an 
Annuity, although he aſſented not to the avowry, 
If the grantee of a Rent Charge take a leaſe of 
the land for two years, he ſhall never after the 
two years are ended, have his election to make 
this an Annuity *. The purchaſe of the land by m 
the grantee of the Rent Charge or his releaſe of 
all Anniuties before he has made his election 
will diſcharge the land *. If A grant a Rent e- 
Charge to B, which is paid to him, and then B 
grant it over to C and the tenant of the land 
attorn: C ſhall not in that caſe have his elec-- 
tion to make this an Annuity, but muſt take it 
as a Rent Charge +. In all cafes, where the Rent rot 


Co. Lit. 145. 
* Ibid. and 146. Vin. 2 V. 511. gl 


3 Dyer. 140. Poph. ubi ſupra in Fulwoed v. Ward. ' or 
4 Goldl. b. 83. p. 1. 


Co. Lit. 150, 
Charge 
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Charge is apportioned by act in law, yet the par 11. 
« writ of Annuity faileth, for if the grantee A. . 
« ſhould bring a writ of Annuity, he muſt 

ground it upon the grant by deed and then 

«4 muſt he, as hath been ſaid bring it for the 

« whole.””. 

Beſides the modes of determining an Annui- How An 
ty, which I have already noticed, there are ſe- _ 
' reral others, which it will not be improper here 
: to remark. Wherever an Annuity is granted 
1 for the performance of any duty or ſervice, and 
„de grantee refuſes or negleQs to perform it, the 
f WW Annuity becomes extinct “: as in the inſtances 
© of lawyers and phyſicians, pro concilio impen- 

e Andor with this difference, that the phyſician 

y nuſt go to his patient, though the client muſt 
nend or write to the lawyer. Yet in Mingie's 

0 Wl caſe *, a writ of Annuity was brought by him 

nt pro concilio impenſo et impendendo. Defendant wingie's 
B Wrleaded in bar, that he carried a bill to the“ 
plaintiff to be ſigned, and becauſe he refuſed, he 

detained the Annuity. And per curiam this 18 

no plea, for he is bounden to give advice, but 

not to ſet his hand to every bill, for this may be 
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Co. Lit. 144. * for that would not be according to the 
*G&ed of grant, for either the whole muſt be a Rent Charge 
'orthe whole an Annuity.” 

Br. Annuitie, pl. 7. 18. 
| * Poph, 135. 


ge R 2 incon- 
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inconvenient to him. So if I grant an An- 
nuity to J. S. for kceping my park and the game 
is not preſerved through his fault, this is an ex- 
tinguiſhment of the Annuity. Upon the ſame 
principle, if an Annuity be granted pro decimis, 
and the grantee be unjuſtly diſturbed of the 
tithes, the Annuity ceaſes: for theſe being the 
expreſs conſiderations of the Annuities, they 
are thereby rendered conditional.“ So again 
if an Annuity be granted pro homagio et ſervitis, 
and the grantor diſclaim in the ſervices in a vrit 
of Annuity the Annuity is extinct, * And if 
an Annuity be granted ſo long as the prantes 
is benevilens f roferens et amicabilis to the gran- 
tor, and the grantee labour to put the grantor 
out of ſervice, it is a forfeiture of the Annuity. 
The remedies, which the grantee enjoys for 
ſecuring the payment and recovering the arrears 
of the Annuity are various according to the 
nature of the grant and the circumſtances, by 
which the rights of the grantee may have been 
affected ſubſequent to the grant: and it is very 
material, that they ſhould be known : for there 
are few ſorts of Annuities, to which ſome ot 
them do not apply. And as in the preſent 9. 


r Br, Annuitic, pl. 49. 

(a. L. 20. 

3 Br. Extinguiſhment, pl. 37. 

4 Br. Annuitie, pl. 35, and double plee, 100, 
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tem of money lending ſo much is at this hour 
ſecured under or advanced upon Annuities, no- 
thing which can affect the rights either of the 
grantor or grantee ought to be paſſed over un- 
noticed. And it was truly obſerved by the coun- 
ſel in the caſe of the Earl of Stafford v. Buck- 
ley *, that“ the nature of the thing may pro- 
« perly be illuſtrated from the remedy the law 
gives for it, the conſtant method of Fitzher- 
bert and Coke.“ 


f real, it is not to be underſtood to be that ſpecies 
of perſonalty, which veſts without any ſpecific 
bequeſt in the executors. So ſaid Lord Hard- 
- wicke in Lord Stafford v. Buckley, ©* All the 
y « reſt of the perſonal eſtate, that could paſs 


* * to executors would go to them: but this is 
| * a kind of perſonalty, which according to Doc- 

ars t 

he *«* tor and Student * would not be aſſets in execu- 


tors, and conſequently will not go to them by 
* being named executors.” Annuity in fee 
* 18 a perſonal inheritance, what the law ſuffers 
« to deſcend to the heir, but has nothing to do 
* with the realty, as appears from Co. Lit. 20; 
and ſo not within the Statute of Frauds: for 


2:Ver. 175. 
Dr. and Stud. p. 90. 
3 2 Vez. 178. 


R 3 6% lands 


When an Annuity 1s ſaid to be perſonal not 
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Therefore of an Annuity there lieth no action, 
but only a writ of Annuity againſt the grantor, 
his heirs or ſucceſſors, provided they be included 
in the obligation or grant. And it is an inva- 
riable rule, that the writ of Annuity only lies, 
whilſt the Annuity continues payable : ſo that 
if the Annuity be extinguiſhed by act of the 
party, or by operation of law, before the a tit is 
purchaſed, or pending the writ*, there the writ 
of Annuity is gone. 


In all theſe caſe if the grantee or his aſſignee 
or his repreſentatives with to recover the arrears 
of an Annuity, which is determined, it mult be 
by action of debt. Brooke fays*, that 23 
long © as the Annuity continues, a writ of 
% Annuity lies and not a writ of debt, 1 
though the Annuity ſhould be only for years.” 


And yet, he obſerves * “ the executors ſhall have 


* a writ of debt of the arrearages of an Annuity 
« incurred in the time of the teſtator: and fo 
an action of debt lies for an Annuity, whull 


z Dr, and Stud. 90. 

2 Br. Annuitie, pl. 32, cites 9 H. 7. 16. Br. Dette, 
pl. 145. Vin. Annuity 516. 

Br. Annuitie, pl. 29. 

Ibid. 46. He refers for more concerning Annuities tn 
Fitzherbert and Stat. and 11 Nat, Brev. and the 8 
and Book of Eutries. x | 

66 it 
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« it continues, and it ſhall be in the detinet, 
* where the writ of Annuity is in the deber.” 
In Annuity the ſheriff returned nihil, and 
was compelled to amend his return ; for no ſuch 
proceſs as capias did then lie in Annuity, But 
ſince that time, by the 23 Henry VIII. c. 14, 
the like proceſs may be had in every writ of 
Annuity and Covenant, as in an action of debt“. 
If a rent be granted out of land in two coun- 
ties, aſſize does not lie, but writ of Annuity: the 
reaſon, I preſume, being, becauſe the lands of 
both counties cannot be put in view of the re- 
cognitors of the aſſize: whereas Brooke parti- 
cularly ſays, that if a man grant rent out of 
land in one county, and give a power to diſtrein 
for it upon land in another county, and he bring 
aſſize, the aſſize ſhall be in the firſt county: but 
if both lands lie in the ſame county, they ſhall 
be both put in view. 
5 Lord Coke puts this caſe * That if A be 
0 © ſeiſed of lands in fee, and he and B grant a 
* Rent Charge to one in fee, this prima facie 
*is the grant of A and the confirmation of B, 
* but yet the grantee may have a writ of An- 
* nuity againſt both. Two men grant an An- 


1 Br, Annuitie, pl. 5, 
2 Br. Rentes, pl. 22. 
Co. Lit. 144. 
R 4 % nuity. 
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* nuity of 2cl. per annum to another, although 
© the perſons be leve:al, yet he ſhall have but 
* one Annuity. But if the grant be, ob/izamuy 
&* nos et ulrumgque no/trum, the grantee may have 
%a writ of Annuity againlt either of them, tut 
« he ſhall have but one ſatisfaction.“ 


It would exceed the ſcope of this work to en. 
ter into the minute detail of the manner, in 
which the grantees of Annuities may or ought 
under different circumſtances to apply the reme. 
dies, which the law has put nto their hands, 
For the pleadings therefore and proceedings in 
Annuity both before and after judgment, I re. 
fer my reader to a very complete collection cf the 
caſes by that induſtrious compiler Mr. Viner", 


* 2 Vol, from 517 to 525. Vid. alſo Dod. Placitand, 
E- xvi. 
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Intent of the Chapter — Propriety of impoſing legal 
Keſtraints in Money Loans - Fatal Conſequen- 
ces of raihng Money by Life Annuities —Of re- 
ſcinding the Contracts for Anni ties O Circum- 
vention and Phyſical and Moral Neceſſity — Ef- 
fects of raiſing Money by Annuity formerly and 
now—Whether Annuities can be Uſurious : Lord 
Hardw:cke s Opinions upon theſe Tranſactions— 
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them aſſignable — Clergymen's Livings not gn. 
able or chargeable by Common Statute or Canon 
Law— Of avoiding Annuities charged on Living. 
and ſecured by Bond and Judgment. 


IV the foregoing Chapter we have treated of 
Annuities in general, and moſt of the leading 
features of it are as appropriate to Annuities for 
the lives of the grantors, as to thoſe of any other 
deſcription. Now although the preſent Chapter 
be dedicated to Annuities only for the lives of 
the grantors, as they conſtitute the bulk of the 
evil, which I humbly conceive ariſes out of this 
deſtructive mode of raiſing money, yet few of 
the principles or points contained in it will be 
found mapplicable to Annuities in fee for years 
or for the lives of others than the grantors. lt 
might be here expected, that I ſhould notice the 
acts of the Legiſlature upon the ſubje& : but 
ſince the Annuity Act, which was pafled in the 
17th year of his preſent Majeſty, has created al- 


moſt a new ſyſtem of Life Annuities, I ſhall re. 


ſerve the conſideration of that ſtatute and of the 
law conſequent to it for the enſuing Chapters. 
In the preſent therefore my ſtudy will be to dil- 
cloſe both the law and the equity of Life Annui- 
ties before the paſſing of that act. I find this 
the more neceſſary, as molt of the caſes decided 


upon Annuities ſince that period, have been 
founded 
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founded upon the ſtatute. Yet in conſidering 

particular caſes, it is of no flight importance to 

attend to what the law was previouſly to the paſſ- 

ing of the act. I ſhall at preſent therefore no 

further notice the act, than to authorize me to 

aſſert from the preamble, that the practice of 
railing money by the ſale of Life Annuities, 

which hath of late years greatly increaſed, 1s 

pernicious, 

Without repeating any thing I have before 
ſaid upon the principles of our laws againſt 
Uſury, I appeal to the experience of the preſent 
day in defiance of the molt ingenious theory and 
ſpecious arguments, whether theſe legal re- 
ſtraints do not in numberleſs inſtances prevent 
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money- enders from raiſing their terms upon 


borrowers in proportion to the ſcarcity of caſh in 
circulation, and the variety of means, which Go- 
vernment holds out of making more than legal 
Intereſt by ordinary loans *. If once a! compe- 
tition were permitted in the market, and the 
price might be arbitrarily raiſed upon borrow- 
ers, the evils are incalculable, that would reſult 
from the adventurous ſpirit of our commerce, 


whenever an unfayourable turn of fortune, an 


unforeſeen check, or perhaps danger of bank- 


At the moment 1 am writing, little ſhort of 20l. per 


cent. may be legally made by the purchaſe of Exchequer and 
Navy Bills. - 


ruptcy 
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ruptcy were impending. I readily admit, that 
in ſome inſtances, a ſum of money borrowed at 
the moſt extravagant Intereſt, might in a ſeaſon. 
able moment avert that ruin, which ninety-nine 
times in a hundred the exorbitancy of the loan 
would accelerate and enſure. The very excep- 
tions from the general effects of ſuch loans, 
eſtabliſh their deſtructive tendency and conſe. 
quently juſtify the laws framed for protecting 
ſociety againſt the evil. It 1s not therefore irom 
the few and rare inſtances of money raiſed by 
Annuity being converted to the laudable pur- 
poſe of averting a greater evil, that we are to 
judge of the utility of this mode of raiſing 
money : but we are to fix our view upon the 
numbers, who by theſe means procure a tempo- 
rary ſupply to their follies or vices, and by their 
accelerating powers of deſtruction precipitate 
themſelves inconſiderately into inevitable ruin, 
Were 

Mr. Erſkine has minutely defcribed the rapid progrels 
of an unfortunate man ruined by the ſale of an Annuity for 
his own life. (Reflections, 32. 33.) „A man poſſeſſed of an 
« Annuity of three thouſand pounds per annum for his life 
„charged on a real eſtate or on government ſecurity, as by 
« an office for life of that extent, ſells an Annuity of a 
* thouſand pounds per annum for fix thouſand pounds or fix 
years purchaſe : the money being probably ſpent before the 
{© loan takes place, peace be to it's manes! the ſeller has now 


* only an income of two thouſand per annum, the other 
« thouſand 
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Were we to follow the definition which Mr. rar u. 
Erſkine adopts of Uſury, viz. an exorbitant . _ 
profit exatted for a loan made io perſons in diſtreſs : 2 
it is but too obvious, that few Annuities for the r 

ney. 


« thouſand being pledged for the ſum borrowed; and as he 
could not live before upon three we may ſuppoſe two as 
not ſufficient to defray his expences, which will oblige 
« him to encroach on the other thouſand, which only re. 
« mains in his hands, waiting the broker's call. In fi 
© months five hundred pounds become due to the lender, 
« who upon apology made bows and ſays it is mighty well, 
© hut at the end of other ſix months five hundred pounds 
« more being due and the broker having great neceſſity for 
« the ſum, is extremely ſorry to be troubleſome, and is very 
willing to be paid it on the moſt agreeable terms to the 
« gentleman, who has no other way left than by ſelling ano- 
« ther Annuity of two hundred pounds per annum at five 
« years purchaſe to liquidate this accumulated Intereſt, Now 
« if the gentlemau's expences continue the ſame, and they 
« are rarely found on theſe occations to diminiſh, his diſſicul- 
ties will naturally increaſe, when his funds are reduced to 
* eighteen hundred pounds; the Intereſt will grow up again 
and muſt be ſatisfied in this accumulating ratio of ruin. 
Thus the fall of a ſpendthrift is like that of all other falling 
* bodics: the velocity is increaſed as the diſtances decreaſe 


from the attracting centre: this hiſtory of an individual 


* has a ſtrong analogy to a nation which anticipates the re- 


venues of poſterity and deſerves to be well conſidered by 
* the trultees of the public.” 


r Reftec, 21. This he ſays has more truth, though leſs 


legal preciſion in it, than Lord Coke's definition, viz: the 


gain of any thing above the principal exaged in conſideration of 
the loan, 
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lives of the ſellers would be clear of Uſury : 
for it rarely, if ever happens, that in the traf. 
fic of theſe Annuities, which is no other than 
the accommodation of money by money lend. 
ers there is not avarice on one hand and neceſ. 
ſity on the other. This mu produce oppreſ- 
ſion : and the ſame eloquent advocate for huma- 
nity and benevolence aſſumes, that every op- 
preſſion of a fellow creature is malum in ſe: 
and oppreſſion, as I have before remarked, 
(p. 71.) is puniſhable by the common law of the 
land. The high ſenſe of honor and integrity, 
which animates Mr. Erſkine's breaſt, ſeems 
to have drawn from him a ſentiment upon 
this ſubject more congenial with his feelings, 
than conſiſtent with the legiſlative reſtraints and 
injunctions, which he either ſupports or recom- 
mends. I hold every gentleman to be fo in- 
« delibly bound by every contract voluntarily 
< entered into without circumvention and at the 
« years of diſcretion, that no exception can 


<« be taken to it by himſelf as an individual, 


« without doing an injury to his character ; that 
nothing but one univerſal injunction of the 


I Refl. 35. 5 
2 Refl. 35. To the publication of theſe Reflections by 


Mr. Erſkine in 1776 I cannot help attributing the earneſt- 
neſs with which the Parliament took np the ſubje& in the 
enſuing year, as we ſhall ſee more fully in the next Chapter. 


cc Legit 
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% Legiſlature founded upon reciprocal juſtice can 
« remove or even moderate the oppreſſion : and 
« that even then, if a ſolid objection could be 
« offered to it's equity, no man of honour could 
receive it's protection.“ 

With the greateſt deference to ſo great an 
authority I humbly ſuggeſt, that moſt if not. 
all contracts of Oppreſſion and Uſury are volun- 
uri y entered into by the aggrieved party, in as 
much as he propoſes ſolicits and perhaps urges 
and inſiſts upon the execution of the contract: 
there can be no circumvention on the part of 
the lender, if the eyes of the borrower be com- 
pletely open to the terms of the bargain. The bare 
taking advantage. of the diſtreſs and neceſſities 
of another is an offence of a different quality 
from that of circumvention or fraud. Lord 
Mansfield therefore ſaid, that the Statutes of 
Ulury were made to protect men with their eyes 
open againlt themſelves. 

It is becauſe moral is no leſs compulſive than 
phyſical neceſſity, that equity protects the agent 
under the former, as the law does under the 
latter. It would in fa& be difficult to determine, 
whether greater freedom were exerciſed in the 
refuſal of a purſe to a highwayman, or in the 
rejection of the exorbitant demands of an Uſurer 
in a caſe of urgent diſtreſs. 
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ney by wy public, with ſome very poignant Reflections tn 
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I do not in legal preciſion hold myſelf juſtifel 
to ſpeak of theſe Life Annuities in the words of 
an anonymous author *, who has favoured the 
Uſury as conducted by the mode of undervalued An. 
muities, But certain it is, that this is the bane. 
ful ſource, from which modern follies extray. 
gancies and misfortunes derive a momentary ſuſ. 
penſion from a gradual decline, to aggravate 
their untimely diſſolution with unſpeakable hor. 
ror and tortures. The effects of this gt de. 
Aructive ſpecies of Uſury, as this anonymous au- 
thor obſerves, under the diſguiſe of undervalued 
Annuities, are preciſely ſimilar to thoſe, which 
Dr. Wilſon attributed to another ſpecies of 
Uſury above two centuries ago. Thoſe, who 
are in the habits of preferring the liberality and 
improvements of this enlightened age to thoſe, 
which produced our earlier anceſtors, will make 
the proper allowances for the differences, as well 
as thoſe whole veneration for antiquity repreſents 
every thing modern as degenerate and depraved.. 
The facility of raiſing money upon exorbitant 
terms in thoſe days was ſuch as maketh wan- 
ton princes to make warre, noblemen riotous 
* to ſpend without reaſon, young gentlemen un- 
<« thriftie to bring all to naught, after they are 


London 1796, Printed for Murray and Hightley. 
e newlie 
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1 newlie come to their lands, and ſo to take the 
« yerie high waie to undoe- themſelves for euer; 
« ag everie date it doth appeare not onlie in gen- 
« tlemen, but in ſome great ſtates and lordes of 
« this lande.“ He further adds, that © lending 
© to mainteine the outrageous exceſs and fooliſh 
riot of manie is a deviſe uſed more here in 
N „ Englande than in anie place, that I know in 
« Chriſtendome. For if monie might not fo 


; « ſoone be had of thoſe covetous Uſurers, moſt 
© men would live within their bounds and leave 
. their wanton apparell, their unneceſſarie feaſt- 
4 « ing, their fond gaming and their lewd hazard- 
h « ing of great wealth and revenues without all 
of vit upon a maine chaunce at dice, or upon a 
= card or two at Primero or other vaine deviliſh 
d games. For ſo theſe unthrifts may have money 
5 * to ſerve their luſts and to hazard their chaunce 
* they care not what to paie.“ Theſe ſketches 
1] of a very old ſchool are the exact outlines of 


many modern portraits : and as the characteriſtic 
features in both are ſo plainly cognizable, there 
can be little doubt of the common lineage, from 


couſtume and drapery we trace in the complexion 
eyes and features the never varying ſymptoms of 
that baneful zabes, which the ſlighteſt touch of 
Ulury infallibly diffuſes through the ſyſtem. 

In order to proceed more orderly in our diſ- 
S cuſſion 


which they ſpring. Through all the variations of 
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cuſſion of the nature of theſe Annuities for che 


e lives of the ſellers, I ſhall firſt conſider them un- 


Diviſion of 


the Chapter, 


Are Annu- 
ities uſuri- 
ous ? 


Lord Hard- 


wicke's opi- 
aions upon 
theſe tranſ· 
tions. 


der all reſpects as not affected by the Annuity 
Act; which will bring under examination ic. 
their validity with reference to their contract, 
20. with reference to their conſideration and zo. 
the powers exerciſed by the different courts of 
law and equity in ſetting them aſide. 

The firſt queſtion then to be reſolved, is: 
Are ſuch Annuities uſurious? To which the direct 
anſwer is negative: but although they be not 
uſurious of their own nature, yet many concomi. 
tant circumſtances may render them ſo. We 
mult therefore ſtart upon the ground laid down 
by Judge Blackſtone in Murray v. Hardinge, 
that every caſe of Uſury muſt depend upon its mom 
circumſtance : he at the ſame time added, that 
c he did not know an inſtance, where the Prin- 
ce cipal was bona fide hazarded, that the contract 
ce had been held to be'uſurious. If the price be 
e inadequate to the hazard, it may be an impo- 
<« ſition, and under ſome circumſtances relievable 
ce in equity: but it cannot be legal Uſury.” | 
here preſume, the learned Judge confined him- 
ſelf to Statute Uſury. 

I cannot more forcibly introduce this dil- 
cuſſion, than in the words of the great Lord 
Hardwicke, in Latoley v. Hooper ', © There 


3 Atk. 278. 
« has | 


le 
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1% has been a long ſtruggle between the equity 
« of this court and perſons, who have made 
« jt their endeavour to find out ſchemes to 
« ret exorbitant Intereſt to evade the ſtatutes 
« of Uſury : the court very wiſely has never laid 
« down any general rule, beyond which it would 
not go, leſt other means of avoiding the equity 
« of the court ſhould be found out: therefore 
they always determine upon the particular 
«* circumſtances of each caſe;”” On this occaſion 
his Lordſhip added, © I really believe in my con- 
« ſcience, that ninety-nine in a hundred of theſe 
« bargains are nothing but loans turned into this 
« ſhape to avoid the ſtatutes of Uſury.” In the 
great caſe of Cheſterfie/d v. Janſen Lord Hard- 
wicke ſaid of pgſt obit bargains, what is equally 
applicable to Annuities: As they are produc- 
* tive of prodigality on the one hand, ſo do they 
beget extortion on the other: want and avarice 
always generating one another; and theſe con- 
* tracts may be truly ſaid to be witia temporis. 
This court can certainly relieve againſt all kinds 
* and ſpecies of fraud. Fraud may either be 
* dolus malus, a clear and expreſs fraud, or fraud 
may ariſe from circumſtances, and the neceſſity 
« of the perſon at the time. There are alſo hard 
* unconſcionable bargains, which have been 
* conſtrued fraudulent, and there are inſtances, 
# 2 Atk. 351, 
S 2 „ where 
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< where even the common law hath relieved for 
© this reaſon exprelsly *.*? 

Before I enter into the different circumſtances, 
which may infe& the caſe, and convert a con- 
tract for an Annuity into Uſury, it will be pre. 
viouſly proper to refer to ſome of the caſes, by 


which the validity of theſe Life Annuities cleared 


of any ſuch circumſtances hath been eſtabliſhed, 
The caſe of Fountain v. Grimes which is re. 
ported more fully by Bulſtrode than by Croke, 
aroſe upon the defendant's pleading the ſtatute 
of Uſury in an action of debt upon a bond for 
ſecuring an Annuity for the lives of the plaintiff 
his wife and fon. The plaintiff, it ſeems, had 
applied to the defendant to lend him 100l, at 
ten per cent, which was then legal Intereſt : this 
was refuſed, and the bond was entered into for 
payment of an Annuity of 20l. for the three lives 
in conſideration of 10c]. paid by Fountain to 
Grimes. And it was adjudged, that this being 
an abſolute bargain for an Annuity was out of 
the ſtatute of Uſury. © But,” ſays Bulſtrode, 
©« otherwiſe would it have been, if there had 
been any proviſion made for the repayment of 
'* the faid ſum of 10cl. unto him within any cer- 
* tain time, and in the mean time the yearly 
payment of the 20l. Annuity to continue, this 


1 Vid. antea. p. 71. 
Cr. Jac, 252. Bulſ. 36. 


6 had 


c . " 
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« had been a clear uſurious agreement, and 
« lending within the ſtatute.” 

In Tanfeeld v. Finch © the defendant gave to the 
plaintiff 5661. for an Annuity of 120l. for twenty- 
three years. This is clearly no Uſury, when 
« there was no communication before between 
them for the loan: the Annuity was purchaſed 
hon fide, and had it been 4ol. per annum for 
« forty years for 100l, it had been no Uſury : 
no more than if for 100l. one purchaſe lands 
« worth 4ol. per annum.“ Although in this 
caſe real ſecurity were added for better aſſuring 
the Annuity, yet this altered not the caſe. In 
Dr. Goad's caſe * Popham and Plowden held, that 
if a man give 100l, for an Annuity of 20l. this 
is not Uſury, for he ſhall never have his ſtock of 
col. again. But Bell Ch. Bar. held clearly, 
that if there had been any communication be- 
tween the parties about a loan, and that for an 
evalion out of the ſtatute they had invented this 
or any ſuch practice, tis would be Uſury, al- 
though he never ſhould have his 100l. again. 

In Chefterficld v. Janſen * Judge Burnet ſpeaks 
molt decidedly upon this matter. Suppoſing 
there is a purchaſe of an Annuity at ever ſuch 


Lan under price, if the bargaia really was for an 


1 Cr. El. 27. 
2 Trin. 19 El. in Sag. 
32 Vez. 142. 
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«* Annuity, it cannot be Uſury : but if the com- 


* munication was about borrowing and lending, 
te it may be Uſury within the ſtatute : and hoy? 
& If by reaſon of all the circumſtances and of the 
F communication, the exility of the ſum given, 
„ the original contract being a borrowing and 
* lending, the court thinks the Annuity was a 
mere device to pay the Principal with uſurious 
6 Intereſt to evade the ſtatute, this will be within 
the ſtatute; though on the face of the bargain 
ce it appears ever ſo fair a ſale of an Annuity: 


the contrivance of the Annuity as the uſurious 


© reward for the loan of money, ſhall not evade 
* the ſtatute made for the benefit of mankind, 
* This I take to be the ſum and ſubſtance to be 
ce collected out of the ſeveral caſes. * Cr. El. 27, 
* * 4Leon. 208. Noy 151. + Brownl. 180. 
* and 5 2 Leo. 7. 

In the caſe of _ Sir William Hanboge v. Cope 


> Tanfield v. CY 

2 Fuller's caſe, zool. given for Annuity of gol. for four Ie 
not Uſury, if no communication had about borrowing and 
lending. 

3 Symonds v, Cockrill, zool. given for Annuity of 291. for 
eight years and two years more if three men ſo long live: 10 
Uſury, if no communication about a loan. 

+4 Cotterel v. Harrington, mutatis nominibus this is exactly the 


ſame caſe as the laſt, only that it is here alledged to hart 

been upon a lending, 
5 King v. Drury, 
5 2 Atk, 232, | 


and 


„ dd RM Vt Y . 
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and Roberts executors of Spinkes Lord Hardwicke 
decreed a junctim Annuity granted by Sir Wil- 
liam Stanhope for the life of himſelf and the 
grantee to be redeemed, according to a proviſo 
contained in the deed to that effect. I he terms 
of this Annuity were unfavourable to Sir William 
Stanhope : but yet the Chancellor would not 
decree the redemption ab initio merely on that 
account; but only from the time, at which Sir 
William Stanhope had offered to redeem. At 
the recommendation of the Chancellor the mat- 
ter was compromiſed, and after the Regiſter had 
drawn up minutes of the agreement his Lordſhip 
„ declared he had a very great averſion to con- 
tracts of this kind, and that he was very in- 
« clinable to decree a redemption ad initio, if it 
« could have been conſiſtent with the rules of 
* equity.” There cannot ſurely be a ſtronger 
proof, that bare or ſlight inadequacy of conſide- 
ration will not render ſuch an Annuity voidable 
in equity, any more than in law: but then the 
contract for ſuch Annuity muſt be completely 
clear of impoſition oppreſlion extortion and fraud 
of every nature whatſoever. 

The great caſe, which ſettled the legality of 
theſe Annuities for the lives of the ſellers, was 
that. of Murray and Hardinge, in which it was 
determined, after ſeveral moſt elaborate argu- 
ments, that an Annuity at ſix years” purchaſe for 
84 the 
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the life of the grantor, then of the age of thirty. 
two years, with a clauſe for redemption at the 
option of the grantor after the expiration of five 
years for five years and a half's purchaſe was not 
uſurious. This determination was pointedly 
deciſive, as it was recited in the Annuity deed, 
that the agreement had been made for a loan of 
the money, which was paid as the price or con- 
ſideration for the Annuity. And it having been 
made to appear to the court, that this recital was 
made by the attorney without any privity or di- 
rection of his client, who really and ſubſtaniially 
meant to purchaſe an Annuity, the court deter- 
mined “ That the inaccuracy of the recitals in 
this inſtrument ſhall not vitiate a contract, that 
© otherwiſe ſeems to be a fair one.“ 

De Grey Ch. J. in giving judgment upon 
this caſe abſerved that it was eſſential to 
the nature of an uſurious contract, that there 
© muſt be 10. a loan; 20. that illegal Intereſt is 
to be paid for ſuch loan. And it is eſſential to 
the nature of a loan, that the thing borrowed 
is at all events to be reſtored. If that be bond 
ede put in hazard, it is no loan but a contract 
of another kind. So alſo if illegal Intereſt is 
to be certainly paid, or even upon a reaſonable 
e poſſibility, the contract is uſurious.” To 
evade which principles many expedients have 


been tried. As 


7 19, To 


cc 


AND ANNUITIES, 


- 


19, To make the Interęſt precarious and un- part n. 


certain *. 

20. To make the Principal itſelf precarious 2. 

30. Communication concerning a loan has 
ſometimes infected the caſe and turned a con- 
tract into Uſury *. 

49. Inequality of price is alſo a ſuſpicious cir. 
cumſtance, eſpecially if very inadequate . 

59. If a power of redemption be given, though 
only on one fide it 1s a ſtrong circumſtance to 
ſhew it a loan, though not conclufive 5. 

60. The form of the inſtrument, (if fo meant) 
importing a loan may render the contract uſy- 
rious 6. | 


I If clearly a loan, the poſſibility of the Intereſt becoming 


precarious will not ſignify. Roberts v. Tremayne, Cr. J. 507. 

Here the queſtion will always be, Is it a fair bond fide ha» 
zard? If otherwiſe it will be uſurious ; and no inequality of 
price will condemn a fair hazard, Dodderidge's Rule (as 
antea) was hereto applied. 

3 This communication muſt be with the party himſelf, not 
with his attorney. There is no caſe, where a meditated loan 
has been converted into a bond fide purchaſe and was aſter- 
wards holden uſurious. 

4 Inequality of price under certain circumſtances may make 


a contract unfair and unconſcientious and relievable in equity, 


though it will not render it uſurious. 

Hooper v. Lawley. 

6 But not if it be by the blunder of an agent as in Buckley v. 
Guildbank, Cr. Jac. 677. where Intereſt was made payable by 
uch miſtake two days after the loau. 


79. Sub- 


265 


CHAP. II. 


— 


r ern RI eo * 
— \ | 


266 


PART II. 
CHAP, II. 


3 


Of the 
elauſes of 
redemption 
or repur- 


chaſe, 


vendor are now generally introduced into An- 


A TREATISE ON USURY 


79. Subſequent acts of the parties may alſo be 
material evidence of intention. Gr 

In moſt contracts for Annuities for the live; Ar 
of the ſellers ſome agreement is entered into, for Wl mi 
giving the ſeller a right or power of redeeming WM a 
or repurchaſing the Annuity he ſells either inde. b 
finitely at his option, or after the expiration of ca 


a given time; ſometimes at the exact rate of the « 
original purchaſe, at other times at an increaſed 6 
price, and not unfrequently at a reduction pro- 
portionate to the deterioration of the life, during 40 
which the Annuity is granted. For a conſider- 6 
able length of time it was a generally prevailing tl 
opinion, that if an Annuity were granted with t 
ſuch a clauſe of redemption or repurchaſe, it was p 


ſuch a ſecurity for the repayment of the prin- 
cipal, that infected the whole tranſaction with 1 
Uſury: it being ſuppoſed in ſuch caſe, that the e 
Principal is not really and bond fide put in ha- { 
zard. Whenever therefore ſuch an agreement s 
made part of the contract, whilſt this opinion f 
prevailed, it was always expreſſed by a ſeparate f 
inſtrument or writing, or left to the diſcretionary | 
honor of the parties. Since however thele 
clauſes for redemption or repurchaſe by the 


nuity deeds, it will be ſatisfactory to trace the 
origin, progreſs and extinaion of the opinion oi 
their uſurious quality and effects. 

lg 
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In the before mentioned caſe of Fountain v. 
Grimes *, which turned upon the validity of an 
Annuity granted for three lives, and was deter- 
mined not to have been uſurious, becauſe it was 
a real bond fide ſale of an Annuity and no loan, 
both Cooke and Bulſtrode in their report of the 
caſe have noticed the ſaying of the court; © but 
«if there had been any proviſion made for the 
* repayment of the Principal, although not ex- 
* prefſed in the bond, it had been an uſurious 
« agreement and lending within the ſaid ſta- 
„ tutes.” Such proviſion for the repayment of 
the Principal was for a length of time ſuppoſed 
to be made by a clauſe for redemption or re- 
purchaſe. 

To favour and ſupport this idea Sergeant 
Hawkins, whoſe authority has been always look- 


ed up to with great deference is ſuppoſed to have 


ſpoken moſt deciſively ; * The grant of An- 
* nuities for lives, not only exceeding the rate 
allowed for Intereſt but alſo exceeding the 
* known proportion for contracts of this kind 
* in conſideration of a certain ſum of money, is 
not within the meaning of the ſtatute, unleſs 
© there were ſome underhand bargain for the 
* ſecurity of the repayment of the principal or 
* conlideration money.“ I cannot ſee that this 


Cro. Jac. 252. and 1 Bulſt. 36. 


Pl. Cor, 2 Vol, L. 1. C. 82. Sect. 21. 7th Ed. by Leach. 
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'PaRT 11. Paſſage in Hawkins any more than the dictum in 
CHAP. n. Fountain v. Grimes is neceſſarily to be referred to 
— | 1 ; 

a clauſe for the optional redemption or repur. 
chaſe of the Annuity : but rather to a poſitive 
ſecret agreement for the repayment of the Prin- of 
cipal at all events, which would directly convert of 
it into a loan. « 


Lawley v. Lord Hardwicke in Lawley v. Hooper in de. « 


. termining that the Annuity granted by Lawley « 
for his life with a proviſo for repurchaſing or re- 6 
deeming it upon giving ſix months notice to the 6 
grantee was a loan, ſeemed to lay much ſtreſs « 


upon the effect of this proviſo : * The proviſo 
in the deed uſes the word repurchaſe ; but | 
* there is very little difference in reality between 
the meaning of the word redemption and re- 
ce purchaſe. One of the witneſſes (Sparrow the 
& defendant's ſollicitor) uſes the word redemption: 
« and I take the word purchaſe uſed in all the 
© other depoſitions to be only a cant word mean. 
& ing a ſale or mortgage: and the indorſement 
© on the back of the deed uſes the words re- 
e purchaſe and redemption promiſcuouſly, which 
< plainly ſhews, that it was conſidered by al! 
© parties as a power to redeem. 
© There are two circumſtances more, which 
% ſhew that this was intended and underſtood 
as a ſecurity, When the parties met to have 


3 Atk, 200. 
« the 


— >” SY ww.” I 
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© the deeds executed, it was objected by the 
« lender to the terms of the condition to pur- 
« chaſe back, that it was made to be at any 
« time, and he ſaid it was uſual to reſtrain it to 
« 2 certain period of time. What does this 
« import? It is plainly the language of a lender 
« of a ſum of money. Another circumſtance 
« is, that he inſiſted upon the payment of 75l. 
« more, and would have ſix months notice. 
« The conſequence of this was, that he would 
« have this time to find out another hand to 
take his money, and would have Intereſt for 
« his money during theſe ſix months notice, 
but upon payment of 751. more he might re- 
deem, which was the ſame as ſaying, You 
© ſhall give me fix months notice, or pay me 
* fix months of the Annuity. Therefore upon 


| © all the circumſtances, I think this was and is 


to be taken as a loan of money, turned into this 

* ſhape only to avoid the ſtatute of Uſury.” 
After Lord Hardwicke had expreſſed his 
mind fo ſtrongly upon the operation of ſuch a 
proviſo for redemption or repurchaſe at the 
option of the grantor, it is no wonder, that the 
tide of opinion ſhould have flowed ftrongly to- 
wards the uſurious tendency or conſequence of 
inſerting ſuch a proviſo in an Annuity deed, or 
of avowing ſuch an agreement as part of a con- 
at, that was not intended to be reſcinded or 
avoided, 
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proviſo. For it occurred in the caſe of Stan- 
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avoided, For it is evident, that if ſuch a pro. 
viſo tend to convert the grant of an Annuity 
into a Loan, as Lord Hardwicke laboured to 
prove, it muſt neceſſarily become uſurious, if 
the Annuity exceed the rate of five per cent 
upon the purchaſe money. In proceſs of time, 
theſe proviſoes were ſeen in their true light: 
and it became generally admitted, thac a right 
in the grantor te determine the Annuity for his 
own benefit or ſatisfaction, did not create that 
neceſſity or obligation of repaying the Principal 
lent or advanced at all events, without which 
the courts had repeatedly declared Ulury againſt 
the ſtatutes could not be committed. A pro- 
viſo of this nature was recognized and eſta. 
bliſhed by the Court of Common Pleas in the 
caſe of Murray v. Hardinge, as being entirely 
for the benefit of the ſeller. In Brown v. Kich- 
ards Lord Mansfield ſpoke of the proviſo for 
redemption at the option of the ſeller in that 
manner, that clearly imported it not to infect 
the tranſaction with Uſury. Nay even Lord 
Hardwicke himſelf four years before the deter- 
mination of Lawley v. Hooper, did not ſeem to 
give any ſuch uſurious operation to this ſort of 


hope v. Cope, and he there declared, that he 
would have decreed a redemption ab initio (and 


not merely from the time of the grantor's of. 
tering 
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fering to redeem) if he could have done it con- 
ſiſtent with the rules of equity. This I preſume 
he might have done, had the proviſo rendered 
the whole tranſaction uſurious. | 
In Irnham v. Child*, an Annuity was ſold 
and it was agreed between the parties, that it 
ſhould be redeemable, but that no clauſe for re- 
demption ſhould be inſerted in the Annuity 
deed under the idea, that it would render the 
tranſa*tion uſurious : and the bill was filed to 
compel redemption, but was diſmiſſed, upon the 
ground, that where there is no fraud, parole evi- 
dence ſhall never be ſet up againſt a deed. And 
Lord Thurlow in his decree pointedly ſaid, To 


fell an Annuity and make it redeemable is not 


Uſury, becauſe it is not a loan. In which opinion 
the Profeſſion now univerſally acquieſces. 

I cannot quit this ſubject without drawing 
the attention of my reader to a very important 
obſervation made by the anonymous author of 
the Reflections on Uſury concerning the effects of 


the inſurances made upon the lives of the gran- 


tors of theſe Annuities ; by which he attempts 
to prove, that as by theſe inſurances the Princi- 
pal, which is advanced as the price of the An- 
nuity is kept out of any real hazard, the nego- 
ciation of ſuch an Annuity is as uſurious as any 


1 Brown, C. C. 92. 
loan 
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fifty, the inſurance will amount to about four 


„ pronounce; there is but one circumſtance 
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loan, for which the lender ſecures as much abort 
five per cent Intereſt, as the Annuity after the 
expences of the inſurance leaves to the put. 
chaſer above that rate of Intereſt upon the prin- 
cipal or purchaſe-money advanced: If the An. 
nuity be ſold at fix years' purchaſe, it will ex. 
ceed the rate of Intereſt of ſixteen per cent per 
annum: and if the life be between twenty and 


per cent; then if we conſider the Annuity as the 
Intereſt of the 6eol. given for it, the purchaſer 
will clear by the tranſaction between twelve and 
thirteen per cent. And he will be more ſecure 
of his Principal, than if he had lent it upon the 
very beſt perſonal ſecurity at that or any other 
rate of Intereſt. But now, ſays the author, 
(p. 12.) Let us conſider, whether with all the 
s aſſiſtance of chicanery artifice can adminiſter, 
be this trade will bear the teſt of legal diſcuſſion: 
« Let us examine, whether a mere loan of mo- 
5c ney, without any intervening article of com- 
© merce, however diverſified and denominated, 
te can be converted into a contract at more than 
<« five per cent, without incurring the charge of 
«© Uſury : and I think | may with confidence 


« attending' the contra, that can exempt it 
« from illegality. The circumſtance I mean, is 


© riſk, An Annuity is a loan of money fot 
« life, 
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« you will, it 1s really and truly that.” 

It will have appeared, I preſume, from the 
caſes I have already quoted, that a 4ond fide An- 
nuity is no loan in the opinion of our courts, 
It wants in fact the eſſential requiſite of every 
loan, which is the return of the thing bor— 
rowed : and differs formally from a loan by 
this very circum'lance, that the Principal is 
abſolutely put in hazard and ſunk from the 
perſon, who advances it. But in as much, as 
ſuch ſales of Annuities may be uſed for the cor- 
rupt purpoſe of diſguiſing uſurious loans, even 
when the Principal is really hazarded, ſo may 
t be argued, that although a real bond fide An- 
r, nuity be granted, and that there be no fraud or 
ie deceit between the contracting parties to con- 
r, vert the ſale into a diſguiſed loan and bring it 
. under the ſtatute of Uſury, yet if the Princi- 
J- pal advanced be at all events ſecured to the 

lender, and he in the mean time receive above 
d, Wl tvelve per cent upon it, it may be immaterial, 
whether ſuch Principal be refunded by the bor- 
rower or by any other perſon. It we argue 
from analogy and principle, it will be readily 
admitted, that if a perſon by accommodating a 
liſtrefſed man with a ſum of money ſhall be per- 
mitted to make above twelve per cent of it with- 
out expoſing it to any hazard, the ſtatutes, which 
'S prohibit 


57 x M5 „ FAY. ET. 


& life. Shape it, as you pleaſe, and call it what | 
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PART 11, prohibit and puniſh the taking of more than 

8 five per cent upon other modes of accommodz 
tion or loan are but frivolous and deluſive. 

Whether In Lawly v. Hooper Lord Hardwicke had 


Inſurances 


render An- fully under conſideration this ſpecies of inſu. 
nunies, uſu rance from hazard, when he ſaid : “ Another 
4 oObjection, which has been made, was that a 

#< man muſt be out of his ſenſes to lend hi 

* money upon Annuities for a life, which may 

„drop the next day, and ſpeaking abſlractedly, 

“ and merely on the nature of Annuities fcr 

life, there ſeems to be weight in this objec- 

tion: but every body knows, that this caſu- 

e alty of loſing the Principal is ſecured by in. 

&« ſuring the life, upon which the Annuity de- 

« pends. But it is ſaid, that every life cannct 

be inſured : indeed the Inſurance Office will 
require different terms according to the lie: 

&* but ſtill they may be inſured.” It is more- 

over well known ſrom experience, that where 

the life is not infurable, the dealers in Annuities 

will never purchaſe, but upon the moſt exorbi- 


tant terms. Nor can the infrequency of ſuch 


purchaſes or accommodations, in which the life 
is not inſurable take the ordinary caſes of An- 
nuities fold for the life of the ſeller out of the 
ſpirit and principle of our laws againſt Uſury, 
which are emphatically grounded in the protec- 
tion of the neceſſitous againſt the advantages, 
which 


C01 


th 


an 
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vhich may be taken of their diſtreſs. So many 
Annuities however have been eſtabliſhed by the 
courts, in which ſuch inſurances have been 
known to ſubſiſt, that we muſt conclude, that 
this circumſtance does not of itſelf render the 
tranſaction uſurious, or convert it into a loan, 


if it were not ſo otherwiſe. 
Nothing more, I apprehend, needs be ſaid 
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upon the nature and quality of theſe Life An- 


nuities being uſurious. It would however be 
orderly here to make ſome obſervations upon 
the contracts for ſuch Annuities, and how far 
they may be conſidered diilin&t from the ſecu- 
tities: but as much of this queſtion depends 
upon the interpretation of the Annuity AR, 
| ſhall reſerve that point for the following Chap- 
ters, which will be a comment upon the AQ; 
and ſhall in the mean while proceed to donſider 
the validity of theſe Annuities with reference 

to their conſideration. 
Under this head properly falls the adequacy 
of the conſideration * of which I have but to 
lay 


Nothing can be more ſatisfatory upon this point than 


what Mr, Fonblanque has ſaid in one of his very judicious 


ind learned notes on the Treatiſe of Equity ( x Vol. 236, 7, 8.) 
As to the practice of purchaſing Annuities for lives at a 


Of the con- 
ſide ration of 
Annuites. 


- * certain price or premium inſtead of advancing the ſame 
"ſum as an ordinary loan it ariſes uſually from the inability 


of the borrower to give the lender a permanent ſecurity for 
12 the 
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ſay generally, that as an Annuity for the life f 
the grantor is of itſelf an Intereſt or right x; 
ſalcable, as any other ſort of eſtate or beneficial 
intereſt real or perſonal ; ſo 1s it equally within 
the reach and control of all thoſe tutelary 
maxims and rules of equity, by which all other 
contracts and bargains are protected from deceit 
impoſition and fraud. If the courts have been 
pointedly ſevere in reflefting upon the miſchief 
and evils of the pernicious traffic of Life An- 
nuities, it ariſes not from the nature of the 

thing, 


te the return of the money borrowed at any one period of 
« time, He therefore ſtipulates to repay annually, during his 
„life ſome part of the money borrowed together with legal In. 
ce terelt for ſo much of the Principal as annually remains un. 
e paid as an additional compenſation for the extraordinary 
« hazard run of loſing that Principal by the contingency a 
the borrower's death; all which confiderations being calcu- 
ce lated and blended together will conſtitute the juſt propor- 
& tion or quantum of the Annuity granted. —“ The real 
value of that contingency,” ſays Sir William Blackſtone, 
ce muſt depend on the age, conſtitution, ſituation and condutt 
Hof the borrower ; and therefore the price of ſuch Annuities 
„cannot, without the utmoſt difficulty, be reduced to any 
general rules: ſo that if by the terms of the contract the 
© lender's Principal is bond fide, and not colonrably put in 
« jeopardy, no inequality of price will make it an uſurious 
&* bargain ; though under ſome circumſtances of impoſition, 
« it may be relieved againſt in equity.“ 2 Bla. Com. 461. In 
the caſe of Heathcote v. Paignon, 2 Bro. Rep. Ch. 175, Lord 

Thurlov 
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* 


thing, but from the prevalence of it's abuſe, as par n. 


the purchaſe of an Annuity for the life of the 
ſeller is at preſent the moſt ordinary method, 
by which the diſtreſſed and needy borrower is 
oppreſſed and aggrieved by the covetous and 
griping lender, under all the ſpirit and miſchief 
of Uſury, though perhaps without the letter of 
the laws, that puniſh it. This 1 ſhall endea- 


Thurlow ſeems to have followed this diſtinction in his obſer- 


ration that * if mere inadequacy is the ground of reſcinding 


« the contract for an Annuity, it ſhould ſeem, that it was 
« ſcarcely ſufficient ; but there is a difference between that 
and evidence ariſing from inadequacy. If there be ſuch in- 
« adequacy as to ſhew that the perſon did not underſtand the 
4 bargain he made or was ſo oppreſſed that he was glad to 
« make it, knowing its inadequacy, it would ſhew a command 
« over him, which amounts to a fraud.“ It is ſcarcely poſ- 
fible to enumerate all the circumſtances, which may induce nz 
court of equity to reſcind ſuch contracts. The cafes how- 
ever and learning upon the ſubjeR are brought together in the 
caſes of Heathcote v. Paignon and Cheſterfield v. Farfen and 
furniſh at leaſt this rule that if there be any fraud either di- 
re& or conſtructive, or the parties appear to be within the 
range of that policy, which gives to particular deſcriptions of 
perſons an extraordinary claim to protection, courts of equity 
will interpoſe and give relief. But if the tranſaction is not 
chargeable with fraud or impoſition, and the parties to it are 
ſu juris and not in a ſituation, which gives them peculiar 
claims to protection, courts of equity in caſes of Annuities, 
will as do courts of law, leave money to find its own value; 
ao Act of Parliament having preſcribed any regulation as to 
the price of Annuities, 


* vour 


CHAP, II. 


— 


| 
| 
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vour to elucidate more fully in the next Chapter, 


- when [ ſhall take a ſummary view of the pro. 


ceedings of parliament upon this ſubject. 

It is obvious from what has been already ſaid, 
that inequality of price bears no otherwiſe upon 
the purchaſe of Annuities, than upon the pur- 
chaſe of any other eſtate or Intereſt whatever. 
But as it is not my intention to enter into the 
validity of contracts in general, where there may 
have been inadequacy of conſideration, I ſhall 
content myſelf with noticing ſome general doc- 
trine upon the ſubject. PS 

* *© Inadequacy of price, abſtracted from all 
ce other conſiderations ſeems of itſelf (upon re- 
« yifon of the beſt authorities) to furniſh no 
„ground, on which a court of equity can ſet 
&« aſide or rather relieve a party to a contract.“ 
It was however formerly thought otherwiſe by 
the very profound author of the Treatiſe 
Equity * In all contracts purely chargeable, if 
„there appear to be an inequality, although 
te there was no deceit, and all the faults of the 
« thing were expoſed, yet if the damage be con- 


Powell on ContraQs, 2 vol. 152. cites 1 Wilſ. 230. 
2 Ver, 518. Bro. Rep. C. Anon. 1787, fo. 175. Griffith v. 
Spratley. Ibidem 179. 1 Vez. 155. Mood v. Fenwick, Preced. 
Chan, 206. S. C. 1 Eq. Ca. Abr. 170. 2. Nichals v. Gouldes 
2 Vez. 422. 


L. 1. Cap. xi. Sect. ix. 
« fſiderable, 
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« ſiderable, the bargain ought to be made void. PART . 
« And this eſtimate of the damage is to be Har. 1. 


taken either from the exorbitance of the price 
« ox the poverty of the party injured, for no man 
« ſhould be a gainer by another's loſs. But a 
„ ſmall damage even in the law of nature, is 
« not ſutficient to break off a bargain for the 
e benefit of traffic and the eaſe of the magi- 
« rats." 


I cannot 


J cannot gratify my reader more, than by giving him Mr. 
Fonblanque's note upou this ſection, via.“ I have not been 
« able to find a ſingle caſe, in which it has been held, that 
© mere inadequacy of price is a ground for the court to an- 
nul an agreement, though executory ; if the ſame appear to 
have been fairly entered into, and underſtood by the par- 
« ties, and capable of being ſpecifically performed; ſtill leſs 
does it appear to have been conſidered as a ground for re- 
« ſcinding an agreement actually executed.“ In the caſe of 
Keen v. Stukely, Gilb. Rep. 155, the court expreſsly held, 
that the exorbitancy of the price was not ſufficient to diſ- 
charge the defendant from the performance of his contract: 
the decree for a ſpecific performance was, indeed, afterwards 
reverſed, but not upon the ground of inadequacy of conſide- 
ration but becauſe the plaintifi had not made out his title by 
the time ſtipulated, 2 Bro. P. C. 396. In Wilks v. Tomegan, 
2 Atk. 251, Lord Hardwicke held, that “ it is not ſufficient 
to ſet alide an agresment in equity, to ſuggeſt weakneſs 
* and indiſcretion in one of the parties, who has engaged in 
it; for ſuppoſing it to be in fac a very hard and uncon- 
* ſcicnable bargain, if a perſon will enter into it with his eyes 
open, equity will not relieve him upon this footing unleſs 
che can ſhew fraud,” Sce alſo Floyer v. Sherrard, Ambler's 
T4 Rep. 


— 


— 
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PART II. cannot forbear mentioning again the caſe of 
| CHAP. I Heathcote v. Paignon as emphatically affecting 
Caſe upon the ſubject of our preſent conſideration. Heath. 
of price. Cote at the age of thirty ſold an Annuity of zel. 
for his own life for 290ol, or four years pur- 
Hathcees Chaſe: and after his death, the grantor of the 
„Fetten. Annuity filed a bill againſt Mary Paignon the 
widow to be permitted to redeem. Lord 
Kenyon, then Maſter of the Rolls, before whom 
the cauſe came on to be heard, referred it to the 
Maſter to enquire and ſtate to the Court the 


value and the market price of the Annuity at 


Rep. p. 18, In Gwynne v. Heaton, 1 Bro. Ch. Rep. 9. Lord 
'Thurlow obſerves that“ to ſet afide a conveyance there muſt 
* be an inequality ſo ſtrong, groſa, and manifeſt, chat it muſt 
« be impoſbhle to ſtate it to a man of comman ſenſe, with- 
out producing an exclamation at the inequality of it.” And 
in Spratlcy v. Grifith, 2 Brown's Chan. Rep, 179, in a note 
to Heathcote v. Paignon, the Chief Baron aſſigned as a ground 
for the decree that there was “ no caſe, in which mere inade- 
«*« quacy of price independent of other circumſtauces had been 
held ſufficient to ſet aſide.a contra.” See alſo Spe 
v. Bateman, 1 Bro. Ch. Rep. 22. Henley v. Afton, 2 Bro. Ch. 
Rep. 17. In addition to this concurrence of authority a very 
ſtrong argument in ſupport of the rule may be drawn from 


thoſe caſes, in which loſing bargains have been actually eſta- 
Wiſhed and decreed, Cuy of London v. Richmond et al. 2 Vern, 
423. Mood v. Fenwick, 1 Eq. Ca. Abr. 170. Nicho!s v. 
Gould, 2 Vez. 422, and. the caſe referred to by Lord Chan- 
cellor Thurlow, in Mortimer v. Capper, 1 Bro. Ch. Rep. 
158, Sce alſo Domat's Civil Law, c. ii. tit. 2. ſ. 3. 

2 2 Br, Ch. Ca. 107. 


the 
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the time of the purchaſe. The Maſter's report 
ſtated, that by Mr. Bland's calculation the value 
of the Annuity for Mr. Heathcote's life at the 
age of thirty, was eleven years and ſix-tenths 
of a year's purchaſe : and that the market price 
was fix years' purchaſe. When the cauſe came 
on again to be heard, his Honour declared, that 
the late John Paignon taking advantage of the 
diſtreſs of the plaintiff Heathcote had pur- 
chaſed the Annuity under the market price, and 
therefore decreed the purchaſe to be ſet afide. 
And the decree upon appeal was affirmed by 
Lord Thurlow. 

Two obſervations are to be made upon what 
his Lordſhip declared on this occaſion, after the 
caſe had been moſt elaborately argued on both 
fides. 1, How much he inclined to look upon 
this tranſaction as a loan. Where there 
« has been a loan, and the terms have been 
„ ſuch, as to ſhew the diſtreſs of the party, the 


“Court has given relief: here was twenty-three 


* per cent clear profit with a certainty of the 
“Principal being ſecure,” 25, How tender he 
was in declaring, that the bargain ſhould be re- 
ſcinded for mere inadequacy of price. Now 
„if I declare, that having given but two fifths 
* of the value for the Annuity, ſecured by the 
„ inſurance, was taking. advantage of his dif- 
* treſs, that will be a proper preface to my at- 
8 „ firming 
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reſcind a contract or bargain : but then this ſup- 
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e firming this decree, but that will decreaſe the tor! 


5 future price of Annuities. I cannot ſay, that ma 
e being at all under the greateſt price, that ne 
& could be obtained, would be a ſuffictent rea. pri 
e ſon for reſcinding the tranſaction.” In the thi 
next Chapter I ſhall have occaſion to ſpeak of 

and refer to more ſatisfactory documents con. ; 
cerning the real value of theſe Annuities for - 
the lives of the grantors. I ſhall here barely * 
remark, that the value and the market price vary Br 
widely from each other : that the market price 310 
is fixed and regulated by the dealers, whoſe in- 1 
tereſt it is to keep it as low as poſſible: that the = 
value cannot like other commodit:es vary fron * 


faſhion accident ſcarcity or plenty, but merely 
from the price of bullion. And for this reaſon did #1 
Lord Hardwicke ſay in Lawly v. [Tooper; * | 7 
„believe in my conſcience, that the difference, 
* which is now made between the value of An- 
* nuities for one's own life and that of another, 
« has been entirely cauſed by the dealers in 
« theſe Annuities.” 

It appears upon the whole conſideration of 
this matter, that bare inadequacy of price 1s not 
a ſufficient ground either at law or in equity to 


poſition excludes from the tranſaction every ct 
cumſtance of deceit, fraud, impoſition, fear, un- 
due influence, hardſhip, diſtreſs, oppreſſion, &- 


tortion 
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tortion or neceſſity : and under this excluſion we 
may indeed ſuppoſe a poſſible caſe, but rarely 
meet with an actual caſe of groſs inadequacy of 
price. It would exceed the propoſed limits of 
this treatiſe to enter into the various inſtances * 
in 
For inflances, in which equity has relieved, where there 
has been inadequacy of price, vid. Clarkſon v. Hanway, 2 P. 
Will. 203. Coles v. Gibbons, 3 P. Will. 290. Foa v. Macreth, 2 
Bro, Ch. Ca. 167. Ardglaſe v. Muſchamp, 1 Vern. 75. and 239. 
Berney v. Pitt, 2 Vern. 14. T wiſleton v. Griffiths, 1 P. Will. 
310, Crow v. Ballard, 3 Bro, Ch. Ca. 117. and 1 Vez. jun, 
115. Gwynne v. Heaton, 1 Bro. Ch. Ca. 1.—It will not be here 
improper to ſtate, that Lord Hardwicke in the great caſe of 
Cheſterfield v. Janſen (2 Vez. 155.) laid down as leading 
rules in matters of this nature four different ſpecies of fraud, 
i:. 10. Fraud, which is dolus malus may be actual ariſing 
from facts and circumſtances of impoſition, which is the 
© plaineſt caſe. 20. It may be apparent from the intrinſic na- 
ture and ſubject of the bargain itſelf ; ſuch as no man in his 
* ſenſes and not under deluſion would make on the one hand, 
and as no honeſt and fair man would accept on the other; 


D „which are unequitable and unconſcionable bargains ; and 
1 * of ſuch even the common law has taken notice; for which 


: if it would not look a little ludicrous might be cited, 1 Lev. 3, 
f „James v. Morgan. A 3d kind of fraud is which may 
be preſumed from the circumſtances and condition of the 
parties contiaCting, and this goes further than the rule of 
« law ; which is that it mult be proved, not preſumed : but it 
is wiſely eſtabliſhed in this Court to prevent taking ſurrep- 
te titious advantage of the weakneſs or neceſſity of another; 
„which knowingly to do is equally againſt conſcience as 
to take advantage of his ignorance : a perſon is equally un- 
* able to judge for himſelf in one as the other. A 4b kind 
« of 
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in which equity and even common law will re. 
lieve in hard unconſcionable or catching bar. 
gains. For ſo was it ſaid by parliament (6 Ric, 2.) 
If any man be grieved by Uſurie upon ac- 
count, treſpaſs, extortion, deceit, or ſuch like 
* means, the laws and cuſtoms of the realm 
& ſhall puniſh the ſame.” 

It would be almoſt uſeleſs to obſerve, as an 
Annuity for the life of the grantor is of its own 
nature an Intereſt or eſtate as valid and effe* ual 
in law as any other, that it requires no other 


conſideration for its being granted than any 


other ſpecies of eſtate. It may therefore be 
granted in conſideration of marriage, of blood, 
for paſt or future ſervices, pro concilio impenſo or 


& of fraud may be collected or inferred in the conſideration 
« of this Court from the nature and circum{ances of the 
* tranſaction, as being an impoſition and deceit on the other 
„ perſons not parties to the fraudulent agreement. It may 
* ſound odd that an agreement may be infected by being a 
te deceit on others, not parties: but ſuch there are, and aganſt 
s ſuch there has been relief. Of this kind have becn mar» 


e riage brocage contracts: neither of the parties herein being | 


te deceived : but they tend neceſſarily to the deceit on one 
% party to the marriage, or of the parent or of the friend. 56 
« in a clandeſtine, private, agreement to return part of ihe 
* portion of the wife or proviſion ſtipulated for the huſband 
&« to the parent or guardian. In moſt of theſe caf*s it is done 
« with their eyes open and knowing what they do: but it 
« there is fraud therein, the Court holds it infected thereby, 
« and :cheves,”? 
im! ended, 
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impendendo, or even voluntarily. But where the 
conſideration is pro cauſa turpi, &c. there equity 
will interfere as in Harrington v. Du Chattel n. 
The late Lord Rochford being groom of the 
ſtole to his Majeſty and conſequently recom- 


mending pages of the preſence, undertook to re-. 


commend the plaintiff's executor upon a vacancy, 
on condition, that he ſhould grant two Annuities 
one of 1091, to St. Ferrol his Lordſhip's travel- 
ling tutor and one of 4ol. to another perſon. An 
action being brought upon the Annuity Bond, 
the plaintiff filed his bill for an injunction, which 
was accordingly granted upon the policy of the 
law, although the office were not within the 5th 
and 6th of Edward VI. And the chancellor 
Lord T hurlow doubted, whether it might not 
have been brought upon the record at law by a 
plea, and made a defence there to the action, 
but thought that not a ſufficient reaſon to prevent 
his interpoſition, the court of law never having 
determined, that it could be ſo brought there as 
a defence. lis Lordſhip treated it as a matter 
of public policy of the law, and ſimilar to mar- 
riage brocage bonds, where though the parties 
are private perſons, the practice is publicly de- 
trimental. So Lord Hardwicke had ſaid in Cole 
v. Gibſon*. © I his court has been extremely jea- 


3 1. Bra C. C. 125. 
21 Vez. 506. 
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te lous of any contract of this kind made with 4 
guardian or ſervant, eſpecially with a ſervant, 
in reſpe.. of the marriage of perſons, over 
* whom they have an influence; and by rules 
« eſtabliſhed, not regarding whether the match is 
* proper or no, if brought about by a marriage 
& brocaze contract ſets it aſide ; not for the ſake 
«© of the particular inſtance or the perſon, but of 
e the public.“ 

I muſt reſerve what further obſervations ariſe 
upon the conſideration of Annnities to the fol. 
lowing Chapters, as they will be produced by or 
connected with the Annuity Act. I ſhall there. 
fore now proceed to conſider the powers exer- 
ciſed by the courts of law and equity in ſetting 
aſide theſe Annu'ties. Few indeed will be the 
inſtances, that I can with propriety at preſent 
examine, as moſt of the caſes, upon which An- 
nuities have been ſet aſide have been determined 
upon the ſtatute. 

It is obvious from the nature of life eſtates or 
intereſts, that theſe Annuities for the lives of the 
grantors are generally ſecured upon them : for 
few Annuities are granted upon mere perſonal 
ſecurities : and of thefe life eſtates by far the 
greater part conſiſts of the pay ſalaries or ap- 
pointments of the clergy and officers civil naval 
and military. Of the utmoſt importance then 
will it be to the public, that the validity of An- 
nuities 
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nuities ſecured upon this ſpecies of income ſhould 
be fully and fairly canvaſled *. 

It ſeems now to be finally ſettled, that wherever 
n illegal aſſignment is made for ſecuring an An- 
nuity, the courts will upon application for that 
purpoſe vacate the Annuity. The principles, 
upon which the courts have very recently de- 
cided officers' pay and half pay to be neither 


: Mr, Erſkine has ſpoken very feelingly of the miſchiefs 
zriſing from officers of the army and navy being reduced to 
the neceſſity of railing money, by this deſtructive proceſs, 


[ (Ref. 28. 29.) © Nor is it the infatuated gameſter or careleſs 
. "« ſpendthrift, that are alone or chiefly to be lamented ; the 
- 4 moſt uſeful and laborious ſervants of the public are rendered 
7 « miſcrable for life by this inhuman traffic; the officers of the 
F „army and navy led into inevitable expences beyond the an- 

* nual income of their commiſſions, incurred for the public 
t « defence, are ſnatched up by theſe harpics, and their ſubſiſt- 
. | *ence ſhared among ſews or worſe Chriſtians in the luxu— 
4 « ries of London while they are ſuſſcring hunger and cold, 

and worſe than death for their country; five years purchaſe 
F is the molt they receive from the additional hazard of mili- 
. * tary life, the conſcience oi the Jew is at reſt from this cal- 


« culation who cats his pork in a corner, while the gallant 
« ſoldier is ſtarving, 


« Surely if periiament cannot raiſe their pay, or prohibit 
© this aggravation of poverty, it might eſtabliſh a fund where 
ſubalterns or others at the recommendation of their ſupe- 
riors, might borrow ſmall ſums rendered neceſſary by emer- 
* gencics of duty, to be refunded by a ſmall ſtoppage on their 
„pay, which at the ſame time that government would be 
indemnified would not be felt by the officer.” 


7 aſſignable 
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aſſignable in law nor equity are of ſuch gener Wl pr 


application and of ſuch important conſequence ol 
that we cannot be too particular in examining E 
their nature and effects. It is highly to the ho. tr 
nour of the reſpeQable characters, that now fill th 
the benches, that ſo humane and juſt a determi. 2 
nation ſhould have at length ſettled this import. 2 
ant point: yet as ſome deciſions and ſayings of 8 
very great men appear at variance with theſe late 8 
deciſions, it will be the more requiſite to trace 4 
the principles and grounds of their determina. n 
tions up to their origin: more eſpecially, as every 5 
reaſon, why the pay and half pay of an officer i; : 
not aſſignable, applies with double force to be. ? 
nefices livings and other clerical ſtipends: and at a 


this moment many are the unfortunate caſes, in 
which well deſerving clergymen clogged with 
theſe deadly weights are rendered uſcleſs to their 
calling, the diſdain of the wealthy, the contempt 
of their poor pariſhioners, and utterly diſabled | 
to keep themſelves and familics in decent inde- 
pendence or reſpeCtability, for which excluſive 
purpoſes the living beneſice or ſtipend was ſettled 
upon them, | 

The firſt cafe, that I find really pointed and 
relevant to this ſubje& is that of Oliver v. En: 


I P” "OG —}A mþ vv 


* 1 Dyer, 6 Hen. VIII. 


pr 9 
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aro concilio impenſo et impendendo to be iſſuing 

out of a manor, of which a ſtranger was ſeiſed. 

Enſonne the defendant was attainted of high 

treaſon, and upon demurrer it was adjudged, that 
the Annuity (or rent) © was not forfeited to the 
King becauſe it was incident to the caſe, for 
« which it was given (namely the truſt and con- 
« fidence, which the grantor had in him for his 
« advice,) which he could not grant to another 
« perſon, and which for the ſame reaſon he could 
not forfeit. As if a man be created a Duke, and 
for the maintenance of his dignity the King 
« orants an Annuity of 20l. to him, he cannot 
grant this to another, becauſe it is incident to his 
« dignity.” * 

Againſt or at leaſt without reference or atten- 
tion to theſe principles ſo unequivocally laid 
down in Dyer, Plowden and Cooke, there have 
been decided many caſes, in which aſſignments 
of officers' pay and half-pay have been allowed 
at leaſt in equity. In Crouch v. Martin“ it 


i Vid. alſo the caſes of Sir Henry Neville and of Sir Tho 


mas Wroth, but particularly the former in Plowden 377 
and 452. Alſo 2 Inſt. 9. where the King formerly granted 
lands annuities &c. ad ſuſtinendum nomen et onus of the peer- 
age, Dyer 7. 

The caſes in favour of ſuch aſſignments in equity are all 


brought together in the argument for the plaintiff in Stone 


v. Litterdale and others in the Exchequer. Hil. 35, G. III. 
2 Anlt; 533. | 


* 2 Vern. 595. Mich. 1507. 
U Was 
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was expreſsly ſaid, that“ Seamen's wages or 
* aſſignable, and the aſſignment ſpecifically 


_ © binds the wages, and in truth the advancing 


© the 100l. on the credit of the wages is, as it 
* were paying the wages beforehand. It is 1 
*© choſe en action, although the ſervice not then 
© done, and a chofe en action is aſſignable in 
© equity upon a confideration paid.” The next 


| caſe was that of Grainger v. Wyvill before Lord 


King 1728 *, where his Lordſhip granted an 
application to ſequeſter the half-pay of an officer 
in the hands of the treaſurer of the navy. 

In a caſe before Lord Hardwicke ex for: 
Butler and Purnell the aſſignecs of Edward Rich. 
ardſon a bankrupt *, wher® the queſtion being, 
whether the office of under-marſhal of the city 
was aſſignable under the bankrupt laws, his Lord. 
ſhip held, that it was aſſignable: and he added, 
that “ if an officer in the army ſhould become 
* a bankrupt, he had no doubt, but that he had 
* a power to lay his hands upon his pay for the 
e benefit of his creditors.” This ſeems to have 
been a rooted opinion of Lord Hardwicke. For 
it appears by the Regiſtry Book in Chancery 
(though reported by none?) in Comes v. Gre 
ham, that Gomez a money-lender had filed 3 


From a Manuſcript in the poſſeſſion of Mr. Hargrare. 
® I Ark. 210. 


3 2 Black. 1138. | 
: bil 


AND ANNUITIES. 


bill againſt Graham Fort Major and Phillips 
governor of Annapolis Royal in Nova Scotia 
ind Ccuid agent to the garriſon, and the defen- 
dant not ap carinz, it was ordered, that the 
lefendarts Phi/lirs and Gould ſhould pay to the 
plaintiff Gomez what was due to the defendant 
Graham for his ſalary as Fort Major, at and from 
the time they had notice of his having aſſigned 
ſuch ſalary to the plainti by ded. And it appear- 
ed upon the rehearing of the cauſe, that the aſſign- 
ment was of Graham's growing pay, in conſi- 
deration of 2251. to ſecure an Annuity of 3ol. 
tor Graham's life, with power of redemption 
at the end of two years or after. Gould the 
agent by his anſwer inſiſted, that he was ac- 
countable to the officer only and was not to re- 
gard his aſſignments. Lord Hardwicke reverſed 
the decree at the Rolls, and directed the account 
to be taken from the time of Gou/d's putting in 
his anſwer, and decreed that Gould ſhould there- 
out pay the arrears of the Annuity and coſts, 
and continue to pay the quarterly payments 
thercof out of the pay of the ſaid Graham, ſo 
long as Graham ſhall be entitled to ſuch pay and 
the ſaid Annuity ſhall continue. Gould to have 
his coſts out of Graham's pay after payment of 
the plaintiff's arrears. 


In Stuart v. Tucker * the half. pay of an offi- 


2 Black, Rep. 1137. 
U 2 cer 
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cer had been aſſigned for ſecuring an Annuity 
granted by that officer for his own liſe, with 
covenant to aſſign alſo any larger falary he 
might afterwards obtain for the ſame purpoſl:, 
The defendant, who was paymaſter in conſe. 
quence of notice of the deed, by which the 
half-pay was aſſigned, had for ſome years paid 
the ſame to the executors of the aſſignee. The 
plaintiff was afterwards diſcharged under the 
Inſolvent Debtors Act; and then he gave notice 
to the defendant and inſiſted upon having hi; 
half-pay made to himſelf; but the defcndant 
would pay it to no other, than the firſt aſlignee 


And the queſtion was, whether the plaintiff was : 
precluded by the deed of aſſignment from 10 ] 
covering in this action the half pay, for which 7 
it was brought? Chun for the plaintiff made : 3 
molt ſolid argument, which the Reporter has a 
thus compreſſed: * Neither whole nor half. pa) | 
« is aſſignable at law. It is a caſual profit and , 
&« the gift of the crown, which is not enabled to } 
grant it, otherwife than by an annual vote in ö 
« parliament. It is given on public grounds, ; 
« for the honour and ſupport of the officer, 
« and does not paſs byfhe uſual operations cf 


« law. It is never affected by commiſſions of 
„ bankrupt, inſolvent acts &c. ; nor can it be 


2 


it was urged, that the point had beca alrea!) 
7 ſettled 
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ſettled in Gomez v. Graham : this however, Glynn 
obſerved, was a caſe in equity. De Grey Ch. J. 
drew a difference between whole and half pay: 
the one being pro ſervitio impendendo, the other 
pro ſervi-io impenſo : he obſerved, that it was ſet- 
tled in Gomez v. Graham, that although the pay, 
35 2 choſe en action be not aſſignable by law; yet 
that it is aſſignable in equity. The plaintiff hav- 
ing for a valuable conſideration aſſigned over 
this half-pay, was not entitled by this equitable 
action to recover it to his own ule, and he wag 
accordingly nonſuited. 

The caſe of Yates v. Flliott cited in Stuart v. 
Tucker was ruled in the ſame manner by Lord 
Mansfield at the Sittings in 1770. And in 1773 
Lord Bathurit decided, in Spencer v. Cox and 
Drummond *', that an army agent was bounden 
in conſequence of notice of an officer's having 
aſſigned over his pay for ſecuring an Annuity, 
to pay it to ſuch aſſignee. In all theſe caſes, 
numerous as they are, the Court never ſeems to 
have conſidered the real and true ground of the 
pay not being aſi; gnable, which are the princi- 
ples laid down in our earlier reporters and are 
too deeply founded in law to be ſhaken or over- 
ſet by any ſubſequent deciſions. Ve muſt now 
conſider the grounds, upon which the courts 


: Citcd in 2 Anſt. 335, 
U3 have 
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have over-ruled theſe later diſtinctions and de. 
terminations. 

In the caſe of Flarty v. Odlum* the queſtion was, 
whether the half-pay of an oſſicer of a reduced 
regiment ſhould be included in his ſchedule deli- 
vered in under the Lords Act*. Lord Kenyon 
was clearly of opinion that this halt-pay could 
not be legally aſſigned by the detendant, and con- 
ſequently, that the creditors were not entitled to 
an aſſignment of it for their benefit, Emolu— 
ments of this ſort are granted for the dignity of 
the State, and for the decent ſupport of thoſe 
perſons, who are engaged in the ſervice of it, 
And although ſuch aſſignments had trequent!y 
been made in fact, they could not be ſupported 
in law. It might, added his Lordſhip, be as well 
contended, that the falarics of the Judges, which 
are granted to ſupport the dignity of the State 
and the adminiſtration of juſtice may be al- 
ſigned. Buller J. took a very important diſ. 
tinction. If the queſtion had been, whether 
* or not the pay, which was actually due might 
be aſſigned, I ſhould have thought it, like any 
© other exiſting debt aſſignable: but that does 
not extend to future accruing payments.“ 

1 3 Term. Rep. 681, 


* 32 Geo, II. c. 28. ſect. 13. 
3 The fame point was determined about a year and a half 


before this by Lord Thurlow in the caſe of Captain Kennedy 
@ baakrupt. | 


This 
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This point was very ſolemnly confirmed in 
Lierdale v. the Duke of Montroſe and Lord 
Mulgrave Paymaſters-General of the Army in 
which the ſpecific caſe of an aſſignment of the 
ball pay recurred. FErfkine obſerved particu- 
larly, that the caſe of arty v. Odlum decided 
the preſent, and that it was determined by the 
Court on great deliberation and after having at- 
tentively conſidered the caſe of Stuart v. Tucker, 
and all the other caſes on the ſubject. And the 
Court ſaid, that on the beſt conſideration, which 
they had been able to give to this queſtion, they 
ſaw no reaſon to retract the opinion, which 
they had delivered in Flarty v. Odlum. 

The queſtion muſt certainly be now ſet to reſt 
by the late determination in Stone v. Litterdale 
and others, which was an attempt to prove the 
aſügnment, which had been declared null in 
law to be valid in equity. And here as I before 
obſerved all the cafes upon the ſubjet were 
urged and confidered by the Court. And before 
the Chief Baron would deliver the opinion of the 
Court, he declared that as the caſes were contra- 
dictory, he would loox into them. In giving 
judgment he ſaid, that the caſe in Dyer and the 
deciions in both the other courts in queſtions 
ſimilar to the preſent fix the true principles of 


: 4 Terr. Rep. 252. 
4 | law 
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law upon the ſubject, and decide the preſent 
caſe. ' 

It is obvious, that the three caſes of Harty v. 
Odlum, Litterdale v. Duke of Moniroſe, and Stine 
v. Litterdale and others, have now irrevocably ella. 
bliſhed this general rule, that wherever an An- 
nuity pay ſalary or ſtipend is granted by the 
public for a reaſon of public policy no transler 
or aſſignment of the growing payments can be 
validly made either in law or in equity. The 
pay is annexed to the perſon, and as Dyer ſaid, 
incident to the cauſe, for which it was granted 
and when aliened is diverted from the purpoſe, 
for which it was intended and ſolely given. We 
have ſeen the caſe decided in military pay and 
half pay. Every naval appointment falls within 
the reaſon and ſpirit of the principles. Lord 
Kenyon has inſtanced the ſalaries of the Judges, 
and by parity of reaſoning moſt civil appoint- 
ments and ſalaries, particularly where confidence 
is annexed, are equally incapable of being 
charged transferred or aliened. 

: Every reaſon of law equity and policy mili- 
tates with accumulative force againſt the alicna- 


tion of the livings ſtipends or benefices of the 
\ clergy. The State, which judges it proper to 


provide for thoſe, who are deſtined to minilter 
the goſpel, appropriates a certain portion of the 
public property or revegue to their main- 
/ lenance 
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di.treſs penury and want, and enabled to vacate 
without interruption to the duties of their call- 
ing, and particularly that their flocks may be 
eaſed of the troubleſome and inconvenient 


n. charge of contributing pro rata to that goſpel 
he allowance or maintenance, to which the Scrip— 
er tures aſſure us the miniſters of the altar are en- 
be titled. The perſons, to whom theſe ſalaries or 
he ſlipends are appropriated are by law, uſage and 
d, reaſon excluded from the ordinary reſources of 
d procuring a livelyhood for themſelves and fa- 
e, mily: their pittance therefore ought to be ſacred 
e and unalienable from the purpoſe, to which it is 
d appropriated. 'The incumbent has the uſufruc- 
n tuary enjoyment of it in conſideration of the 
d duties he is thereby bounden to perform : bene- 
, ficium propter officium. He can upon no account, 
4 or upon no pretext whatever deprive the incum- 
e bent even for one year of that reſource, which 
7 the State has annexed to the office. It would 


be an injuſtice to the public at large and more 
eſpecially to the inhabitants of the particular 
pariſh or diſtrict, who are by ſuch appropriation 
exempted from the charge of providing for their 
miniſter, and conſequently by ſuch alienation 
ct the fund, they would either be deprived of 
the ſervices of the incumbent, or be under the 
neceſſity of contributing to his maintenance. 

| Upon 


tenance, that they may be thereby kept ont of raRx fi. 
CHAP. IT. 
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Upon ſuch reaſons and principles do I con. 
ceive the conſtitution of Archbiſhop Langton to 
have been framed *, by which it was provided, 
that no abbot prior archdeacon, dean or other 
perſon having any parſonage or dignity, nor any 
inferior clerk ſhould preſume to ſell, mortgage, 
infeoff de nowo, or in any other manner alienate 
the poſſeſſions or revenues of the dignity or 
church committed to them to their kins folks or 
to any other perſon whomſoever. Now this being 
an ancient and lawful canon, 1s to be looked 
upon as a part of the common law of the land, 
according to the very learned and conſtitutional 
deciſion of Lord Hardwicke in Middleton and 
Uxor v. Creft* upon the nature and binding 
quality of the Canon Law, by which it was 
ſettled, that the canons of 1603 not having been 
confirmed by parliament do not bind the laity. 
In this caſe, it is ſaid “ that the received cans 
e bind the laity; and this appears by our Statute 
„Law, 25 Hen. VIII, c. 21 in the preamble, and 


« 25 Hen. VIII, c. 16, which continues the force 


6 of canons accuſtomed and uſcd.” Lord Hard- 
wicke in this caſe alſo ſaid, that Vaughan was 
certainly right in ſaying, * tat a lawful canon is 
the 1a of ihe kingdom as well as an act of {ar- 


+ Lind. 149. Vid. alſo Barn's Ecclefialltical Law, 1 Vol. 


tit. Glebe Lan. 
2 1. St.. 1056, N 
& amen; 
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« liament ;” and in the very next paragraph he 
ſpeaks of a canon as warranted by act of par- 
lament”. Whether therefore this conſtitution of 
Archbiſhop Langton be an old canon receiving 
its efficacy and vigor immediately from the com- 
mon law, which gave it cu/?om and uſage, or from 
the 35 of Hen. VIII, which continues the force 
of canons accuſtomed and uſed, I think myſelf 
thereby clearly warranted in aſſerting, that the 
ſtipend ſalary or living of a clergyman cannot be 
validly aſſigned or transferred even by common 
law. 

In confirmation of this opinion, the ſtatute of 


It appears to me that Lord Hardwicke has not exactly 
and faithfully quoted the true ſenſe of Lord Vaughan, He 
ſpeaks not of a canon generally being lawful, becauſe war- 
ranted by parliament, as if ſuch only were lawful. But he evi- 
dently imports, that there may be lawful canons, which are 
not expreſsly warranted by parliament, although the particu- 
lar canon, of which he ſpoke were ſo, It is in the cafe of H.. 
v. Gocd upon the lawfulneſs of a marriage within the Levitical 
degrees. His own words will be ſt explain his own ſenſe. If 
« by a lawful canon a marriage is declared to be apainlt God's 
„law, we mult admit it to be ſo: for a lawful canon is the 
« law of the kingdom, as well as an act of parliament: and 
« whatever is the Jaw of the kingdom is as much the law, as 
* any thing elſe is ſo; for what is law, doth not ſuſcipere ma- 


* gis aut minus. But by a /awful canon of this Ri. dom which is 


« ence, and not only ſo, but by a canon warranted by act of 
8 F 0 f * 
* purliamcut, the marriage in queſtion is declared to be pro- 
„ hibited by God's law, therefore we muſt ſubmit it to 
„ be ſo.“ 
the 
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the 13th of Elizabeth (c. xx.) is explicit and 
concluſive. 

The ſhort preamble of the Act is peculiarly 
pointed: “ That the livings appointed for eccle. 
* ſiaſtical miniſters may not by corrupt and in- 
& direct dealings be transferred to other uſes : Be 
it enacted (amongſt other things) that all 
* chargings of ſuch beneſices with cure hereafter 
„with any penſion, or with any profit out of the 
« ſame to be yielded or taken hereafter to be 
< made (other than rents to be reſerved upon 
s leaſes hereafter to be made according to the 
e meaning of this Act), ſhall be utterly wid.” A 
law ſo glaringly explicit wants neither comment 
nor explanation. 

It appears from experimental obſervation, that 
this law is either little known or little at ended 
to. In Hunt v. Singleton, which was a caſe 
upon the invalidity of a church leaſe under the 
12th of Elizabeth, it was faid, that “ the ſtatute 
<« here needs not to be found by the verdict, be- 
6 caule it is a general law.” As a general law 
therefore, of which the Judges are bounden to 
take notice, it has ever appeared to me ſingular, 
that in a caſe ſo much agitated and canvaſſed as 
that of Murray v. Lardinge was, not a hint ſhould 
have been thrown out by either counſel or court, 


7 Cre, Eliz, 564. Vid. alſo Carter v. Clayeales, 1 L200, 
306. 


that 
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that the Annuity granted out of the living of 
Grafton Regis was by the 13th of Elizabeth ut- 
terly void. | 

It is highly probable, that many officers both 
upon whole and half pay, and many clergymen, 
who have long lived in miſery from their ſup- 
port and maintenance being transferred to the 
uſe of Annuitants, may wiſh by ſetting aſide their 
Annuities to emerge out of that abyſs of wretch- 
edneſs, to which the ſummer of their life has 
been devoted. But as it rarely happens, that 
theſe Annuities are granted without all the ſecu- 
rities, that can be given, a bond and warrant of 
attorney to confeſs judgment uſually accompany 
or precede or follow the alignments or charges, 


which are of themſelves illegal and void. It 


will then be readily admitted, that if the cond1- 
tion of the bond be for the performance of co- 
venants in the deed, which afligns or charges the 
pay or living with the Annuity, then if the deed 
Itſelf be void, the bond and warrant of attorney 
will alſo be void. But if, as the caſe more fre- 
quently happens, the bond be for the payment of 
the Annuity, and the deed of aſſignment or 
charge be but as a collateral ſecurity for better 
inſuring the payment of that Annuity, the queſ- 
tion will then be, Are the bond and warrant of 
attorney in ſuch caſe void or not ? 

It is of the utmoſt importance to aſcertain the 


rights 
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rights of the parties under theſe circumſtance, 
If notwithſtanding the nullity of the deed of af. 
ſignment or charge, the clergyman's bond and 
warrant of attorney be valid againſt him, little 
will it avail him to eſtabliſh the nullity of the 
deed ; for by the ordinary effects of the bond and 
judgment entered up, his perſon his eſtate and his 
living will be liable to the arrears and growing 
payments of the Annuity, This was precifely 
the caſe of Murray v. Hardinge, where beſides 
the deed charging his living with the Annuity 
Mr. Hardinge alfo entered into a bond -ondi. 
tioned for payment of the ſaid Annnity or redemp- 
tion of the fame as aforeſaid, with a warrant f 
attorney to confeſs judgment thereon. And the 
Court without any reference to or notice of the 
nullity of the deed, made a rule, that on pay: 
* ment of the arrears then due to Mrs. Murray 
on the ſaid Annuity, the reſt of the money le- 
e vied (they had levied for the whole confidera- 
tion of the bond) be returned to the defendant 
% and proceedings to ſtay till further orders. 
„ The plaintiff to be at liberty to apply to the 
Court from time to time to take out freſh exc- 


This is a caſe, in which, abſtracting from the 
queſtion of the nullity of the Annuity, the Court 
directed and ſanctioned the proceſs and remedy 
of the grantee of the Annuity under a bond and 


judgment. 
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judgment. It may alſo be ſaid, if ſuch bond and rah 1. 
warrant of attorney be valid, that upon the WT. 1 
judgment entered up a feri facias may be ſued 

out and upon that being returned to the ſheriff, 

writs may iſſue, under which the profits of the 

living may be ſequeſtered *, We are then to 

conſider the full effect of the ſtatute of Eliza- 

beth, which ſays that all chargings of ſuch bene- 

fices. with any penſion or profit out of the ſame to 

be yielded or taken ſhall be utterly void: but will 

they be ſo, if under the bond and judgment, the 

arrears and growing payments of the Annuity 

may in any poſſible caſe be levied upon the bene- 

fice or living, either by ſequeſtration or other- 
vile? 

Ex confiſſ the bond is given for the payment Deeds void 
of one and the ſame Annuity, as is charged upon 3 
the living by the deed. Can the Annuity then — 
be utterly void by the ſtatute and at the fame time 


remain valid and operative by common law? It 


. 
2 


t certainly is no uncommon thing, that a deed 
ſhall be void as to ſome purpoſes, and valid as 
a to others: but this mult be /ub diver/o intuity : 


as covenants have been operative in leaſes, that 
were void under this very Act, of 13 Elizabeth: 
I cannot pretend to ſay, that every judgment. 
| againſt a beneficed clergyman ſhall be utterly 


* Burne's Eccleſiaſtical Law, s Vol, 329. cites Watſ. 15. 
Void 
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13th of Elizabeth will make it void as to his 
living: but at the ſame time it appears clex, 
that this utter avoidance of every charge upon: 


abſolutely and to all intents and purpoſes rende 


null and void every deed or inſtrument, whichiz 
made with a view to the charging of ſuch Wil , 
living, whether the deed by expreſs and ſpeciic Wi , 
words do charge the benefice, or affect it only by Will ; 
its general operation, or by its proximate or re. if , 
mote effects. In ſuch caſes, the interpretation 0 
of the law will I preſume cloſely attend the equity ll | 


of the ſtatute, which is for general good, viz, 
that church livings may not be transferred to 
other uſes. And it is not poſſible to preſume, 
that a bond and a warrant of attorney given by: 
beneficed clergyman, whether accompanied 0! 
not with a deed charging his benefice or a cove- 
nant to charge that or any future benefice, to le- 
cure the payment of an Annuity for his own lite, 
ſhould not have been given with a view to charge 
and affect his preſent and future living, au! 
therefore a charging of ſuch beneſice with a fen 
er profit out of the ſame to be yielded or taken under 
the flatute; and conſequently wtterly void Vi 
the fame. 

If we take into conſideration the evil, which 


by this part of the ſtatute was intended to be te. 
preſſed, 


ſed, | 
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preſſed, viz. the transferring of church livings to 
ther eftates, we ſhall perceive the moſt urgent 
tealon for extending the equity of the ſatute 
eren beyond the letter. The Court would, I 
doubt not, act in ſuch caſes upon che ſame prin- 
diples, that actuate their deciſions in matters of 
Uſury. They would look to the ſubſtance, not 
to the form of the tranſaction. Any omiſſion to 
mention the benefice or living in the bond deed 
or inſtrument, by which the Annuity is ſecured 
for the life of the incumbent, when in fact it 
was the real and ſubſtantial conſideration of the 
grant, muſt be looked upon as a mere evaſion of 
the ſtatute and therefore be utterly void, I do 
not however hazard the aſſertion ſo broadly, as 
to avoid ip/o facto every deed bond or ſecurity 
from a clergyman, that might otherwiſe have at- 
fected his benefice, were not that particular ef- 
ſe& obviated and prevented by the ſtatute. I 
humbly therefore ſuggeſt this diſtinction between 
ſuch bonds deeds and inſtruments, as the ſtatute 
avoids, and ſuch as it does not avoid, although 
it may control their operation upon the living or 
benefice of the incumbent. If then a perſon not 


being a clergyman ſhould have entered into an 


Annuity bond and warrant of attorney to con- 
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though the judgment might have affected the be. 
nefice by ſubjecting it to ſequeſtration or other. 
wiſe, yet the ſtatute would prevent this effect, 
though it did not avoid the bond: but otherviſe 
would it I conceive be, in caſe the bond were 
entered into with a view of ſecuring the An- 
nuity out of the living. A deed expreſsly char. 
ging or affecting the benefice or living with the 
ſame Annuity as is ſecured under the bond and 
judgment will from it's nature be concluſive ei- e 
dence, that the Annuity ſecured under the bond 
and judgment was intended to be a charging of 
the benefice therewith, and will conſequent|y be 0 
utterly void by the ſtatute as to ſuch benetice, 

From what has been ſaid concerning the al- 
ſignments or charges of the benefices ſalaries or 
ſtipends of the clergy it muſt appear, that be- 
ſides the general principles of law equity and 
policy, which render them unalienable in com- 
mon with the pay and half-pay of military and 
naval officers and with the Judges ſalaries and 
other civil appointments, the common, ſtatute and 
canon law expreſsly make them unaſſignable or 


chargeable either at law or equity. 
| Prohibitory 


Having ſaid ſo much of the unlawfulneſs and illegality of 
aliening or charging eccleſiaſtical livings or benefices, it 
may be naturally expected, that 1 ſhould add ſomething of the 


proceſs of ſequeſtration, which under ſome circumſtances ap" 
pear 


a , , @ .:. 39 
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Prohibitory and reſtraining laws vary much 
in their modes of reſtraint : ſome prohibit the 
thing 


pears to militate directly againſt the principles of the canon 
ſtatute and common law, In the caſe of [Valwyn v. Auberry 
and ethers, 2 Mod. 254, and which is reported as anony- 
mous, 1 Mod. 253, Trin. 29 Car. II. C. B. North, who 
was then Chief Juſtice ſaid : © The Biſhop is in the nature of 
an Eccleſiaſtical Sheriff. If an action of debt were brought 
« againſt a elerk and the Sheriff had returned upon a fieri faciat, 
« that the defendant was clericus bengſicialus non babens laicum 
« fexdum, there iſſued a fieri facias to the Biſhop, upon which 
« he uſed to ſequeſter (as they call it) the eccleſiaſtical poſ- 
« ſeſſions of the defendant, but that is not properly a ſeque- 
« tration : for the Ordinary muſt not return ſequeſtrars fect ? 


«he muſt return eri ſeci or nulla bona, in like manner as a 


« Sheriff of a county muſt do, This I have known in expe- 
* rience, that a Biſhop has been ordereq\to amend his return. 
© The reaſon of this proceſs was, becauſe the poſſeſſions of 
* eccleſiaſtical perſons were ſo diſtin& from temporal poſſeſ- 
* ſions, that they could not be ſubje& to the ordinary proceſs 
« of the temporal law, no more than the poſſeſſions of lay- 
men could be ſubject to their juriſdiftion,” The like is 
ſaid by Lord Coke in his comment upon Stat. Weſtm. 2. 
2 Inſt, 472. 


Now if the Piſhop were compellable to ſequeſter the be- 


neſice of the incumbent by virtue of the writ, which iſſued 
out of a temporal court, and to make a return to it and could 
be ordered to amend his return, it is evident, that the eccle- 
laſtical poſſeſſions and the ordinary with reference to them 
were under the juriſdiction and control of the temporal court: 
but although eccleſiaſtical property be to ſome purpoſes taken 
out of the ordinary proceſs of the common law, {ill the very 
txemption proves it to be ultimately ſubject and liable to that 

X 2 law, 
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thing to be done and inflit a penalty for doing 


it: but ſactum walet, quod fieri non debuit : other; 
render 


law, which ſubjected it to different rules and principles, 
from thoſe, which govern temporal or lay poſſeſſions. As thi; 
{pecies of ſequeſtration is founded in a judgment of law ha 
againſt the incumbent the iſſuing of the feri facias becomes z; 
it were the actual deprivation of the incumbent's benefice, 


and the diverſion of the profits to another purpoſe, than th: 
law had appropriated them. This judgment muſt be eith 
voluntary or unvoluntary againſt the clergyman, If the fr, 
then a judgment may thus become the mean of his voluntary 
alienation of the profits of his benefice ; if the ſecond, then 
will it enable him to effect that by his folly and extravarance, 
which the law will not permit him to do even for a valuable 
conſideration and with full reflection. It may not be imper- 


tinent here to examine the principles of our common lay 


upon the nature of this property and to examine how far 


the Legiſlature has ſtept in to alter qualify counteract ſup- 


port or confirm them, Godolphin in his Repertorium Cunom. 


cum (200) adopts as applicable to a henefice with cure by our 


common law the definition of it made by Decarenus de Ben, 
L. ii. c. 4, Nes ecelgſiaſtica, que ſacerdoti wel clerico ab ſacrun 


« miniſterium utenda in perpetuum concedatur. (Res) becauſe 


6 it is not the miniſtry it:elf or the office, but rather the proft 
ce thence ariſing that is the berefice : (eccir/iaſtica) becaule 
ce ſuch profit is dedicated to God and his church; ( facerde!, 
H c.) becauſe where a thing eccleſiaſtical is granted to lay- 


« men, it is not properly ſaid to be a beneſice in this ſenſe; 
« (05 ſacrim miniſlerium) becauſe as dedicated to God, the) 
« ure for the ule of ſuch as wait on his altar; (utenda) be- 


e cauſe they have rather the uſufruit thereof than any fee o 
« inheritance therein; (in perpetuum) becauſe they are at. 
& nexed to his church for ever.“ 


] pre- 


AND ANNUITIES. 


tender the act done voidable only, whilſt others 
declare it abſolutely void: ſome again avoid the 
contract, 


preſume neither to juſtify nor cenſure the policy of the 
common law of the country in granting many exemptions 
and privileges to eccleſiaſtical perſons and poſſeſſions: what- 
erer immunities the clergy ever enjoyed, their title was the 
grant permiſſion or ſufferance of the civil magiſtrate, who alone 
can grant them, and we are now inveſtigating whether a 
particular ſhare of theſe be till reſerved and ſaved unto, or 
withdrawn from the clergy. We learn from Roger Hoveden 
(Annal. pars ii. fo. 342.) that William the Conqueror in the 
fourth year of his reign reviewed the ancient laws of the Engliſh 
and Danes and with the help of his barons, governors of pro- 
viaces and twelve experienced men cut of every ſhire ſelected 
thoſe, which appeared molt proper and eligible for the na- 
tion; and it is to be preſumed, that the laws de clericis et pa- 
[eſionibus eorum were a mere revival and ratification of the old 
laws of the land, by which neither the perſons of clergymen nor 
their goods could be arreſted, moleſted or made to pay tribute. 
And by the fourth of theſe laws de univerſes tenentibus de ecele- 
fd, every ſuch tenant was exempted from pleading out of the 


ſpiritual court, extra curiam ecclefiaſiicam coaBus non placitabit. 


= In Walwyn v. Auberry it is aſſumed that the Sheriff cannot 
" meddle with the profits of the glebe ; but the Biſhop doth it 
10 by a ſequeſtration to him directed. Sequeſtrations by the Or- 
D cinary are certainly of very ancient date ; but I cannot trace 
is the origin of this converſion of the Biſhop into a Sheriff to. 
2 make returns upon writs iſſuing out of the temporal courts, 
1 for the direct and immediate purpoſe of counteratiing and de- 
x feating the very foundations of all the immunities and privi- 


leges allowed by the law to the perſons and eſtates of the 
clergy : all of which clearly tend to render the profits of the 
livings unalienable from the purpoſes, to which they were 

| X 3 appro- 


re- 
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mentators upon the provincial conſtitutions: the circum- 
| Rances, under which they ſtate them to be admiſſable appear 
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contract, and others the ſecurities ; as we haye 


already ſeen in the ſtatutes againſt Uſury. The | 
| 1 5th 

appropriated by the law. In this ſpirit by the 14th chapter 
of Magna Charta was it provided, that “ no man of the f 
church ſhould be amerced after the quantity of his ſpiritual , 
e bcnefice but after his lay tenement, and after the quantity of 1 
*«« his offence.” And this obviouſly was, becauſe the amer. f 
ciament could not be levied upon his ſpiritual benefice; | 
ſtrange therefore is it, that this ſame law ſhould permit a debt | 
of the churchman to be levied for the benefit of a private cre 
ditor off that ſpiritual benefice, which it exempts from an a 
amerciament, which is a debt of higher nature as being due 
to the crown or it's grantee. n 

The earlieſt and molt authentic writers, that ſpeak of theſe 


ſegugſtrations are John of Athon Linwood and the other com- 


almoſt incompatible with their legality upon a i facias at 
the ſuit of a private creditor of the incumbent. In the Glob 
upon the Conſtitution of Archbiſhop Stratford de fequeſiratime 
Pelſeſſionis et frufuum it is ſaid, that regularly ſpeaking all ſe. 
queſtrations are prohibited, regulariter omnis ſequeflratio f fro. 
hibita, (p. 106. Oxf. edit.) And upon the before-mentioacd 
Conſtitution of Archbiſhop Langton, de rebus eccliſiæ non ale. 
nandis, we find (p. 149.) „That prohibition to alienate the 
“ poſſeſſions or profits of the church ſtrictly ſpeaking, includes 
the prohibition of every act, particularly that, by which the 
property is transferred: but ſpeaking more largely he ſeems 
* to alienate, who ſuffers the thing to be occupied by another, 
* and who loſes his right by not making uſe of it.“ In the 
Conſtitution of Othobon (Tit. 15. p. 110.) this prohibition 
to ſcqueſtrate is molt formally enjoined Sequeftrationes fru: 


tuum 
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13th of Elizabeth declares all chargings of bene- 
fices utterly void. Now in what conſiſts this 
charging, 


tuum et proventuum beneficiorum eccleſiaſticorum a prælalis Feri 
penitus probibemus, quod et leges et canones interdicunt, uiſi caſus 
ſpeciales emergant, in quibus ſequeſtrationes certæ conſuetudines et 
jura permittunt. The reaſons I find in Linwood for ſeque- 
tering, according to theſe conſuetudines et jura are; when the 
living is vacant and whillt it is in controverſy; and for the re- 
pairs of the houſes and chancels, which the incumbent is bound- 
en to keep in repair. All which are emphatically grounded in 
the original cauſe and nature of the benefice, which is to en- 
able the Ordinary to provide a proper perſon to officiate 
during the vacancy and to keep up the church and buildings 
in proper repair; the fruits of the living being“ in conſtrue- 
« tion of law, as it were tacitly hypothecated by a certain 
« kind of privilege for ſuch indemnity,” (God, of Dilapida- 
tion 175.) 
Burn ſays in title Segueſtration, (2 Vol, 329.) © Sometimes a 
« bengfice is kept under ſequeſtration upon the King's crit to the 
« Biſhop to ſatisfy the debts of the incumbent.” But how dif- 
ferently ſpoke the commentator upon the laſt-mentioned con- 
ſtitution of Othobon ? Multo fortius nec ipſa beneficia pro aligus 
debits pecuniario poſſunt ſubjici interdicto. The different applica- 
tions directed by different ſtatutes to be made of the fruits of 
vacant livings under ſequeſtration all afford the ſtrongeſt argu- 
ment againſt their inalienability or transfer to other uſes, 
The further we go back, the more evidence ariſes againſt the 
liability of ſpiritual benefices to the claims of creditors. We 
have already ſhewn ſeveral claims, to which they are liable by 
common law : to theſe I will add one quotation from 2 Mod, 
in Walwyn v. Auberry, The rector is to repair the chancel 
« becauſe of the profit of the glebe, which is therefore oxus 
« reale impoſitum rel us et perſanis and of that opinion was 
X 4 . « Joanncs 
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ParT 11. charging, but in the deed inſtrument or . 
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CHAP. 1. ſurance, by which the charge is made, or in 


other 


Joannes de Athyn (meant evidently for Albona by miſtaking 
& the reporter's abbreviation of th) who wrote 100 ven 
« before Linwood, where in fol. 56 he faith, that if the chan. 
« cel wvere out of repair, it affefed the glebe.“ John de 
Athona a canon of Lincoln flouriſhed about the year 1249 
and Linwood died in 1446, The awarding of a writ tothe 
Biſhop to levy execution de bonis eccleſinflicis of a debtor hay 
always appeared to me unaccountable, in a* much as it autho- 
riſes a ſequefiration for a purpoſe, which the common law ſeers 
not to allow of ; for it appears that by common law the Ori- 
nary had no power of ſequeſtering at diſcretion, or right to 
appropriate the goods ſequeſtered to his own benefit or den 
them from their original deſtination. 

I need not repeat the 13th of Eliz, c. xx, which after di- 
rec ling, that in caſe the incumbent ſhould grant an illegal leale 
the Ordinary ſhould diſtribute the profits of one year of the be. 
nclice amongit the poor of the pariſh, declares that all char 
gings of benefices with cure ſhall be utterly void. This was 
ſo far from introducing any alteration in the old law, that 


nothing could more emphatically confirm the before-cited con- 


ſtitution of Stephen Langton, upon which the commentatc: 
ſays, (p. 149.) ubi apparet, quod talis alienatio fafta contra ju- 
ris probibitionem non tenet, immo eſt ipſo jure nulla. The 14th 
Eliz. c. xi. which gave continuance to this act of the 13th 
and repealed ſome words of it, which imported a right of 
granting leaſes in reverſion, explains in part the word char- 
gings by declaring, that the leaſes bonds promiſes and cove- 
nants of and concerning benefices to be made by curates 
thall be of no other force validity or continuance, than if they 
were made by the incumbent himſelf; and this would not har? 
been enagted, unleſs the Legiſlature had preſumed, that they 


bs 
alread) 
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other words, by which the bencfice might inde- parT u. 


l pendently of this ſtatute have been affected? n 
] already had declared all ſuch bonds promiſes and covenants of 
; the incumbents themſelves utterly void. The 18th of Eliz. 
c. xi. regulates the manner and determines the circumſtances 
? under which the Ordinary is to grant the ſeque/tration of ſuch 
6 b-nefices as ſhall be demiſed contrary to the 13th of Eliz. 
? c. xx. and particularly enaQs, that they to whom ſuch ſe- 
e « queſtration ſhall be committed ſhall juſtly and truly employ 
4 « and beſtow the ſaid profits or the true and juſt value thereof, 
: « without fraud or guile, to ſuch uſes as by the ſaid flatute is 
; limited and appointed,” under pain of double forfeiture to 
ö be recovered by the poor of the pariſh in the eccleſiaſtical = 
0 court. The laſt Act, which I find affects the point is 
t 39 Eliz. c. ix. which gives continuance not only to the ſaid 
AR 13 Eliz. c. xx. but to all explanations additions and alte- 
nations thereof then in force: “ with this further addition; 
. * that all judgments for the intent to have or enjoy any leaſe 
* contrary to the ſaid ſtatutes, or any of them ſhall be Ceemed 
. « void in ſuch ſort as bonds and covenants are appointed to 
be void which are made for that purpoſe.” 
Theſe Acts of Elizabeth like the firſt clauſe of Magna | 
Carta are legiſlative acknowledygments and ratifications of 
the rights privileges and immunities, which the clergy enjoyed 
by common law, Secing then how exprefsly the benefices 
| and livings of clergymen were by common law exempted 


| from alienation and charges, being unable to find any ſtatutes, 
| that have altered this law, and being convinced that eccleli- 
atical ſalaries ſtipends and benefices are not aſſignable either 
at law or in cquity, I was induced to hazard theſe obſerva- 
tions upon the apparent incongruity of theſe ſeguef7rations at 


the ſuit of creditors, with the general rules aud principles that 


govern eccleſiaſtical benefices and the temporalities of bi- 
ſhops, 


All 
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All chargings of benefices can then mean nothing 
elſe, than the acts or deeds of thoſe, who thereby 
charge or attempt to charge the benefices ; and 
the Act declares them wt/erly void. The word 
charging here is a collective and very extenſive 
term taking in the whole and every part of that 
aſſurance, which might otherwiſe have ſubjected 
the benefice to the Annuity. And it is now gene⸗ 
rally admitted, that where there are ſeveral ated; 
ſecuring the ſame Annuities, they are to be con/ider:d 
as conſtituting only one aſſurance *. I mult there. 
fore conclude ; that every deed inſtrument or 
aſſurance given with a view either primarily or 
collaterally of ſecuring an Annuity by an incum- 
bent out of his living is as to ſuch living by the 
common and ſtatute law utterly void. And here 
I may app'y the ſaying of Lord Loughborough 
in Duke of Bolton v. Williams *. © The Annuities 

* being 


: Hodges v. Money and Bailey, 4 Term Rep. 500.—Danid- 


fon v. Foley, 2 H. Black. 12. 


2 Duke of Bolton v. Williams et al. 4 Bro. C. C. 210. 
2 Vez. jun. 154. Lord Kenyon however in a later caſe of 
Hart v. Lovelace (6 Term Rep. 476.) ſaid, “ I am not pre. 
« pared to ſay whether or not all the inſtruments given to ſe- 
& cure an Annuity mult be ſet aſide, merely becauſe one only 
« is not properly regiſtered, The caſes on this ſubject arc 
« not reconcileable : but in the lateſt of them Lord Lough- 
„% borough, who drew the Annuity AR, decided in the Court 
« of Chancery, that if any one of the deeds conſtituting the 
« aſſurance tor the Annuity were not properly enrolled, all the 
„ inſtrument 
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« being void, the Annuitants cannot recover. All 
« the inſtruments are void.” 


As few Annuities have of late years been 
granted hut under the ſecurity of a judgment, 
aud ſince the paſſing of the Annuity Act caſes 
upon Annuities come much more frequently be- 
fore the courts, than heretofore, and moſtly for 
the direct purpoſe of ſetting them aſide, I ſhall 
reſerve the diſcuſſion of the nature of the reme- 


e. dies and redreſs which the grantees have in law 
Ir and equity to the Laſt Chapter, which will conſiſt 
IT of a review of the determinations of the Courts 


. upon the Act. 


0 © inſtruments were void.“ This however having been ſaid im- 
1 mediately of the effect of a clauſe in the Annuity Act will be 
more properly conſidered in the Laſt Chapter, 


CHAP. 


315 
PART 1. 


CHAP, II, 
— 


316 A TREATISE ON USURY 


6 


OF THE ANNUITY ACT. 


CONTENTS, 


Introduction of the firſt Bill to Parliament ty Mr. 
Wedderburne 17757— It's Nature and Objects more 
general than the preſent At—Progreſs of the | 
Bill Diviſion of the Plan—Firſt Bill dropped 
— New Bill brought in— Committee appointed to 
enſider and report upon the Laws concerning 
Uſury—T he.ir Report and another Bill brought 
in upon it to regulate Annuities for Lives—lt 
cent only to a Committee and there dropped — Me. 
toriety of the Tra ſadtion a principal Object of the 
Ac Nature aud Equity of the A —Of the 
Preamble of tte Al Of the fir/t Section of th? 
Ac. Difference between Regiſtery and Inro!- 
ment of Deedi—Great Caution in the Legiſia- 
ture to render the Tramſaction notorious—T 
particular Objects of the Act Of the Conſidera- 
tion of granting the Annuity and whether the 
Law [xpences end Fremium make part of u 
Of ſecret Truſts in Annuities= Of the ſecond 
Section ef the AR—Of the third Section Gila 

o Mea An 


* 
7 
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Meaning of the Conſideration being in Money 
only —Of ſpecifying the Names of Parties and 
the Modes of Payment and to whom in the ori- 
ginal Deeds —Of the fourth Section which is of a 
complex Nature—Fifth Section of the Act 
Sixth Seflion—Of Contracts being avoided 
Seventh Section Eighib and Laſt Section Of 
the Exception Ihe Exceptions of Annuities 


granted by Tenant in Tail and in Fee-fumple in- 


iroduced by Sollicitor General : not to be ex- 
tended beyond the trict Words of the Act. 


THE views and motives of the Legiſlature in 
interfering and attempting to put a check upon 
the pernicious practice of granting Annuities for 
the Life of the grantor were highly commend- 
able: and the gratitude of the public to thoſe, 
who took an active part in fo deſirable an un- 
dertaking cannot be too loud or lively. It was 
impoſſible after the Titian glow, in which Mr. 
Erſkine had ſo recently portrayed the ravages 
and devaſtation of that three-headed fiend Uſury 
Gaming and Annuities, that the Legiſlature ſhould 
not take the alarm; and thoſe members of it, 
ſhould not come {orth moſt forward, whole profeſ- 
ſional ſituation and habits afforded them experi- 
mental knowledge of the evil. As few ſtatutes ever 
found a place in our code, upon which ſo many 
deciſions of the courts have been made in ſo 


ſhort 
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ſhort a period of time, as upon this Act, it mu? 
be inferred, that in few Acts are ſo many indiyi. 
duals ſeriouſly concerned; and conſequently no 
ſpecies of information, which relates to the paſl. 
ing of the Act directly or indirectly, can be in. 
different to thoſe, whom the ſubject of it in 
any manner affects. bo 

On the 26th of February 1777 the preſent WM tio 
Chancellor, then Mr. Wedderburne Sollicitor. all 
General, preſented to the Houſe of Commons a WW bil 
bill, to reftrain the raiſing of money by ſale of An. Ml or: 
nuities for the Life of the grantor. As there has ob 
been almoſt an utter impoſſibility of reconciling Ml to 
ſeveral determinations of the courts upon the WW po 
effects and tendency of ſome of the clauſes in ¶ ce 
this Act, and the interpretation of a ſtatute may Wl te 
often be facilitated by tracing the progreſs of the 


various alterations amendments and additions, C 
which are made to the firſt form and ſhape, in ce 
which it was brought into the Houſe, I ſhall for in 


the ſatisfaction of my readers preſent to them a 
draught of this firſt original bill brought in by 
the then Sollicitor General *, with the different 
clauſes alterations and amendments, that it re- 
ceived in its paſſage through the Houſes. We 
may perceive by the title given to this firſt bill, 
it's preamble and the different clauſes afterwards 
added to it, that the intentions and views of the 

* Vid, Appendix, No. XX. 

= 


two 
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two Houſes in paſſing it were more general and 
extenſive for repreſſing the deſtructive traffic of 
Annuities, than the Act, which now ſtands upon 
our parliamentary records. I can no where find 
any account of the debates upon this bill in any 
of it's ſtages. It ſeems to have travelled through 
both Houſes without any oppoſition : the addi- 
tional clauſes, by whomever they were propoſed, 
all tend to enforce and eſfectuate the end of the 
bill expreſſed in it's preamble : which was to 
prevent the ruin of young men of fortune and 
obltruct the loan of money at moderate Intereſt 
to perſons in trade or for other laudable pur- 
poles. For who will lend money at five per 


cent. that can /egally make three times that in- 


tereſt of it without riſk or hazard ? 

[t appears from the Journals of the Houſe of 
Commons, that this original bill, which had re- 
ceived ſeveral though not important amendments 
in the Houſe of Lords was on the 27th of March 
ordered to be printed with the amendments, 
From this time nearly a month intervened be- 
lore any thing more was done in the buſineſs, 
during which time it is preſumed, the members, 

who 


It was my wiſh to have favoured the public with a more 
eaR and authentic account of the paſſing of the Annuity 
At: but the application I made to the original ſource of 


nformation for this purpoſe having been rejected, I hope I 
ſhall 
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months. And on the fame day they ordered in 


grants, Mr. Sollicitor General, Mr. Ellis, Sir 


ſhall ſtaud excuſed before the public for not having given 2 
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who took the lead in it, ſo far altered their ſcheme, 
as to divide their ſyſtem into two branches, and 
to commit their management to different yer. 
ſons. Mr. Sollicitor General retained the con. 
ducting of the original Annuity Bill, and Mr, 
Bacon took upon himſelf the charge of pre. 
paring and bringing forward the ſecond bill, 
which appears to have been an emanation from 
and exteniion of the original plan tor checking 
the evil ſo ſeverely felt and fo much then com- 
plained of. 

Accordingly on the 25th of the enſuing April 
it was ordered by the Commons, that the amend. 
ments made by the Lords to the bill ſhould 
be taken into conſideration on that day three 


a bill for regiſtering the grants of Life Annuilies 
and for the better protection of infants againſt ſuch 


Grey Cooper, Mr. Popham, Mr. Cornwall and 
Mr. Graves were deputed to prepare and bring 
it forward. This new bill, which was the exaci 
draught of the preſent ſtatute was brought in 
accordingly by the Sollicitor General, &c. The 
introduction of this new bill was but a part of 
the new planned ſyſtem for overthrowing t-.8 


more ſatisfactory and detailed report of the different bilis con 
cerning the ſubject. | 
deſtrucuve 
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1etruQtive hydra, for on the ſame day the Houſe 


ordered, that a committee ſhould be appointed 
to take into conſideration and report upon the 
Laws in being againſt Uſury and the preſent 
t. practice of purchaſing Annuities for the life of 
e- the grantor. 'This committee was appointed to 
l, confiſt of Mr. Sollicitor General, Mr, Wilkes, 
m xc. A very inſtructive and intereſting report 
8 vas made to the Houſe, upon which they ordered 
N- a bill to regulate Annuities for lives to be prepared 


by Mr. Bacon Mr. Sollicitor General Mr. op- 
i ham Mr. Newnham Mr. Ord Mr. Jackſon Mr. 
d- Macdonel and the Lord Advocate for Scotland ; 


0 it * was preſented by Mr. Bacon, read a firſt and 
YT ſecond time, went to a committee and there 
1 dropped; for what reaſon or at whoſe ſuggeſtion 
or upon what grounds, I never could certainly 
9 l-arn *. 
Ir It appears, that this bill of Mr. Bacon was 
4 WE but a part of Mr. Sollicitor General's original 
k plan: the greateſt part of the preamble is bor- 
: 
1 Appendix, No. XXI. 
E Appendix, No. XXI. 

3 The anonymous author of Reflections n Uſury, (p. 25.) 


las aſſured us, that * it was dropped on the ſuggeſtion, that 
8 the Court of Chancery, that auguſt and reſpectable guardian 
of the oppreſſed, inſtituted to ſuperſede the chie ine of Petty- 
* foggers and the quibbles and evaſions of the kuown ſpirit of 
* the Law, was competent to give relief in all caſes of Uſury 
and oppreſſion.” 


, | | Y rowed 
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rowed verbatim from the firſt bill: and the 
clauſe for redemption is tranſplanted from on: 
to the other, If then the preſent Annuity Ag 
be leſs efficient in checking or preventing Uſury, 
than ſome might expect or defire, it is to be re. 
membered, that the whole of the original de. 
ſign has not been carried into effect: and thoſe, 
who undertake the execution of a part only of: 
plan cannot be looked up to for any reſponſibi. 
lity either for the total or partial failure, of chat 
part of it, which was committed to others. Thiz 
is one out of numberleſs inſtances, in which ve 
are taught to truſt as little as poſſible to the 
whimſical and precarious turns of bills in par. 
hament, and never to multiply Acts upon the 
fame ſubject. I cannot however ſubſcribe to the 
aſſertion oi the author of the Refledions wn 
Ujury, that inſtead of an Act to prevent 
* Uſury, that, which ſupplanted Mr. Wedder. 
** burne's original deſign, tends to encourage it, 
* in that it lays open the borrower's circum. 


© on public record, and thereby enables the 
* purchaſer to make his bargain on ſure 
„grounds, than he could have done befor 
that Act exiſted. By reference to the origi 
nal draught of Mr. Wedderburne's bill in the 
Appendix, it will appear by the very firſt claus 


Reflect. 7. ; 
| 0: 
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of it, that the inrollment of the ſecurity in Chan- 
cery was the moſt prominent feature of his ori- 
ginal deſign. And it cannot ſurely be contended, 
but that whatever good has ariſen from the Act, 
is attributable to the notoriety, which by it is 
given to the tranſaction : and the preamble of 
the AQ iiſelf alleges, that the pernicious traffic is 
much promoted by the ſecrecy, with which ſuch tranſ- 
ations are conducted. 

Mr. Hunt has told us, that the Annuity Ac“ 
17 Geo. III. c. 26. was made * © to throw ſome 
check upon improvident tranſactions of this 
„kind, which are uſually carried on with great 
privacy and to provide againſt the fraud and 
«© circumvention of thoſe, who are always too 
ready to take advantage of the neceſſities of 
* diſtrefled perſons deſirous of taking up money 
* upon Annuines.” The buſineſs of this Chap- 
ter will be to make ſuch comments obſervations 
and reflections upon the Act, as have not been 
called forth from the Courts in the different de- 
ciſions, they have made on the caſes brought be- 
tore them upon the Annuity Act. 

he title of the Act, for regiſtering the grants 


1 Vide the Act in Appendix, No. XXII. 

Collection of Caſes on the Annuity Act with an epitome 
of the praGice relating to the enrollment of memorials by 
William Hunt, Eſq. of Lincoln's Inn, barriſter-at-law, 2d 
edit, 17956, Introduction, p. 4. 
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of Life Annuities and for the better protection 9 
infants againſt ſuch grants clearly ſhews, that the 
Legiſlature had narrowed it's views and inten. 
tions in paſſing this Act much within the ſcope 
of their original and general deſign of re/training 
the raiſing of money by the ſale of Annuities for the 
life of the grantor, which was the title of the firk 
bill, intending evidently to effectuate this gene. 
ral reſtraint by the bill, which they then had it 
in contemplation to bring forward upon the 
grounds of the affinity and analogy, which the 
ſales of theſe Annuities bore to uſurious tranſac- 
tions in general. As however the intended bil} 
never paſled into a law, we are to conſider the 
preſent Act upon it's own baſis only, and al. 
though the title have been ſo narrowed, yet by 
the words of the preamble, the ſpirit and equity 
of the Act appear to be almoſt as general and ex- 
tenſive as if the Legiſlature had proceeded in this 
Act, upon their original and undivided ſyſtem 
of reſtraining the raiſing of money by the ſale of 
Life Annuities. 

The words, whereas the pernicious practice of 
raiſing money by the ſale of Life Annuities hath 
late years greatly encrecſed aſſume what the pre- 
amble of the firſt intended bill ſpecified more 


inſtead of expreſſing the manner, by which the 
praciice became fo; © whereby not only many 
6+ perſons 
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« perſons having anticipated their income are re- 
« duced to early ruin, but the fair loan of money 
« at moderate intereſt to perſons engaged in the 
« yarious purſuits of uſeful induſtry is and mult 
« be greatly obſtructed.” As therefore this Act 
is bottomed upon the ſame principle, as that 
bill, which was intended to reſtrain the raiſing of 
money by the ſale of ſuch Annuities generally, it is 
evident, that it ought to be ſo interpreted on all 
occaſions as to repreſs as much as poſſible that 
practice, which it ſo emphatically terms perni- 
cious, I ſhall content myſelf with ſome few ge- 
neral rules of conſtruing ſtatutes, which appear 
molt peculiarly applicable to the Act under our 
preſent conſideration. In the caſe of Million v. 
Berkeley it was ſaid by Brown J. that © the in- 
tent of the Act is always to be regarded, and 
* to ſuch purpoſe only ought the words to be 
* conſtrued.” And in Stradling v. Morgan * 
Chief Baron Saunders ſaid © the reaſon of the 
« Judges interpretation of an Act has always 
„been the intent of the makers of the Act, 
* which they colle& ſometimes from the con- 
* ſideration of the cauſe and neceſlity of making 
„ the Act, ſometimes from the words of other 
parts of the Act and ſometimes from foreign 
* circumſtances.”* It was in order to bring the 
t Plowden, 231, 
? Piowden, 205, 


F- 3 inter- 
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interpretation of this ſtatute more immediately 
under theſe rules, that I have ſubmitted to my 
reader the general conduct of the makers of the 
Act not only immediately as to the wording of 
the Act itſelf, but generally as to the ſubject of 
it: and this I thought, could not be done with 
more effect, than by furniſhing him with the 
draught of the bills and report, contained in the 
Appendix. From theſe it manifeſtly appears, 
that the makers of the Act were emphatically 
Lent upon diſcountenancing and repreſſing the 
practice of dcaling in Annuities, and that the 
enormous advantages, which the purchaſers ot 
theſe Annuities drew from their bargains even 
without hazard under aſſurances were fo very 
faintly diſtinguiſhable from the uſurious profits 


on loans, that it was their intention to draw | 


them under the ſame puniſhments. ' 

The firſt ſection of this Act comprizes the 
grand remedy propoſed by it to obviate and do 
away the ſecrecy of the tranſaction, and there. 
fore dire\s a memorial of every deed bond or 
other aflurance, whereby any Annuity for lite or 
lives ſhall be granted to be inrolled in Chancery 


within twenty days after their execution: which 


memorial is to contain the date, the names of 
the parties and of the atteſting witneſſes, the 
truſts (if any) the eſtate granted and the conli- 


deration ; otherwiſe every ſuch deed bond in- 


ſtrumem 
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frument or other aſſurance ſhall be null and 
yoid to all intents and purpoſes. 

Notoriety and notice are evidently the 
grounds of this injunction. Now it has ever 
appeared ſingular to me, where 1t was intended 
fully to diſcloſe to the public the whole of a 
tranſaction, which has pailed by deed, that a re— 


: riſkery, which is but a partial memorandum or 
: abſtract and entry of a deed ſhould be ſubſtitut— 
5 ed and preferred to a faithful tranſcript and 
1 copy of the whole deed, which is more properly 
le called an inrollment of it. I have heretofore * 
r WH taken an opportunity of noticing not only the 
n imperfection, but alſo the poſitive miſchief of 
y the memorials directed to be regiſtered of deeds 
ts affecting lands in the counties of York and 
„ WW Viddleſex. The memorials of ſuch deeds are 


directed to contain the date, the parties, the par- 
0 cels and the ſubſcribing witneſſes. They fall 


0 ſhort however of the memorials directed by the 
. Annuity Act by the requiſition of the latter to 
7 expreſs the nature of the eſtate granted and the 
r conſideration of the grant. The proviſions of 
y the Annuity Act go even further, without re- 
h quiring a complete inrollment of the deeds ver- 


Vid. Impartial Thoughts upon the beneficial conſequen- 
ces of inrolling all deeds wills and cndicils affecting lands 
throughout England and Wales by tbe Aullor 1789, pp. 11. 
70. et alibi 72 ile 


y- 


T 4 batim, 
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batim, than any Inrolling Acts do, in as much, 
as they require an abſolute declaration of any 
private truſt concerning the Annuity, which 
may be created or referred to by the deed. It 
is impoſlible, that human ingenuity and cay. 
tion ſhould go further in providing againſt 
the ſecrecy of the tranſaction, than the memo. 
rials required to be regiſtered by this Act: and 
by the title and preamble of the Act, this ap- 
pears to be it's primary object. It has been 
therefore in the true ſpirit and equity of this 
AQ, that ſo many Annuities have been ſet aſide 
for defect, in the memorials *. The caſes, which 
the Courts have actually decided upon ſuch de- 
fective memorials will be the ſubject of the next 
and Laſt Chapter. I ſhall therefore proceed to 
conſider ſome general effects of this clauſe, 
which do not appear to have come before the 

Courts; 


I Tt might be here naturally expected that I ſhould ſay 


ſomething upon the technical form and manner of memorializ- 
ing theſe deeds. Several practical inſtructions and forms ot 


memorials are given by Mr. Hunt in his Collection of Annutty 
Caſes, chap. ii. 2d edit. from p. 262. to 282. As no ſpecitic 
form is appropriated to deeds or bonds or other aſſurances, by 


| which Annuities may be ſecured, and as the ſtrict conformity 


or reference of the memorial to ſuch deed bond or aſſurance 
is the principal or chief object to be attended to in the fram- 
ing of the memorial, where there is no fixed form of deed, 


there can be no fixed form of memonializing it as 1s ſelf-evi- 


dent. If an exact copy of the deeds were to be entered 25 15 
\ - 0 { a , the 
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Courts; premiſing, that there is no other varia- 
ton in it from the firſt clauſe of the firſt in- 
tended bill except in dropping the neceſlity. af 
expreſſing in the memorial the additions as well 
23 the names of the parties and ſubſcribing wit- 
nefſes to the deeds. 

Nothing can be more obvious, than that the 
intent and purview of the Act is to bring under 
the eye of the Public by the memorial every cir- 
cumſtance, that attended the negociation of the 
fale of the Annuity, in order that the Court may 
be furniſhed with evidence of the time and na- 
ture of the grant, the abilities of the grantor and 
grantee, and the full and exact amount and ex- 
tent of the conſideration or price of the An- 
nuity ; and atfo if there be any truſt in any of 
the parties for others, which does not appear 
upon the face of the deed. The direct view of 
the framers of this Act, under all the circum- 


the caſe of inrolling deeds, ſtill this would not in ſome caſes 
ſatisfy the ſtatute, which requires more to appear upon the 
face of the memorial, than what the legal purport of the 
deeds imports. The memorial therefore ought rather to be 
termed a ſtatement of the tranſaction, than a memorial or re- 
fiſt-ry of the deeds executed by the tranſacting parties, Ter 
which reaſons I conceive, that no other rules or directions can 
with propriety be given for framing theſe memorials, than a 
iteral adherence to the requiſitions of the Act, in whatever 


form the deeds and tranſact ions, which the memorial ought to 


«t forth fully and truly may have aſſumed, 
r * 
ſtances 
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"gu, It fulfills not the purpoſe of the Act to 
ſtate merely what the purchaſer of the Annuity 
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ſtances I have before mentioned of the Original 
deſign being divided, and one part of it going for. 
ward under the committee of Uſury, muſt have 
been to fet aſide every tranſaction, in which a 
party felt himſelf aggrieved either from the ne- 
glect of attending to the requiſitions of the AR, 
or from ſome original defect in the contract or 
negociation. All which circumſtances the Le- 
giſlature propoſed to bring fully and explicitly 
before the Courts by means of the memorial, in 
order that none but fair and equitable tranſac- 
tions ſhould receive their countenance and ſup- 
port And as we have before ſeen, that an in- 
choate negociation about a loan may infect the 
fale of an Annuity with Uſury, that groſs inade- 
quacy of price may render it voidable, and the 
charging it upon military naval civil and eccle- 
ſiaſtical revenues or ſtipends may make it void, 
think no circumſtance trivial, that can by 
any conſtruction be brought within the videſt 
meaning of the confederation of granting the Au- 
nuity. 

This conſideration is to be taken in two 
points of view both as to the guid and the pro 


* —_ — 1 — — — — >? — 


paid upon the ſale, but what the ſeller netted 
by the tranſaction: for upon this latter chief) 


depends the adequacy of the price: and there 13 
3 not 


AND ANNUITIES. 


not a queſtion, but that the Act was made to 
favour perſons aggrieved by hard bargains. 
There cannot then be paid by the vendor any 
ſum of money under the agreement on account 
of the tranſaction, which is not a diminution 
ro tanto of the price he receives for the An- 
nuity : and if fo, it affects the conſideration of 
granting the Annuity, and ſhould therefore it 
is preſumed be ſpecified in the memorial, 
which is required to ſet forth the confederation 

if granting the ſame. 1 
From the infrequency of ſtating in the me- 
morial the expences and the premium brokerage 
or procuration money upon the ſale of an An- 
nuity as parts of the conſideration of granting 
the ſame, I feel myſelf called upon to enter 
ſomewhat into the detail of my reaſons for 
hazarding this preſumption, which may at firſt 
ſtartle the ideas and opinions of many. As I am 
not to conſider the tranſaction a Lean, I muſt 
treat it as the Sale of an Annuity. This like 
every other purchaſe mult be preceded by an 
agreement between the vendor and vendee or 
their reſpective attornies or agents. In this 
agreement or contract, which is preſumed to 
be entered into freely and with the full accord 
vt the parties, are ſettled the terms and condi- 
tions of the ſale: and whatever either of the 
fontracting parties agrecs with the other to pay 
evidently 
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evidently makes a part of the conſideration for 
granting the Annuity or making the Sale, 1 
take it to be immaterial to the queſtion now 
under diſcuſhon, whether the agreement be 
written or unwritten, expreſs or implied. The 
uſual agreement in moſt ſales of Annuities for 
the lives of the grantors, is that the vendor ſhall 
pay all the expences of the negociation, not only 
the brokerage or premium for procuring the 
money, but the law charges to the follicitor or 
agent of the purchaſer. Now 1t this be done 
under or by virtue of the agreement, it evi- 
dently affects the conſideration of granting the 
Annuity and therefore ought to be ſet forth in 
the memorial. For by how much the grantor 
pays to the ſollicitqr or agent of the grantee for 
the tranſaction, by ſo much he reduces the 
value price or conſideration of the Annuity, 
It was ſaid in Murray v. Hardinge by ſerjeants 
Kill and Walker: The deeds were paid for 
e by Hardinge. This ſhews it was no purchaſe, 
„ but a loan. The common uſage is, that vend- 
$5 ors do not pay for the conveyance, but that 
5+ borrowers do.“ I cite not this for the pur- 
poſe of eſtabliſhing the inference, which they 


drew from it; but to prove, that as the common 


uſage is, that the purchaſer and not the ſeller 


3 2 Black. 862. 
I ſhould 
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ſhould pay for the conveyance and other law pak 1. 
charges, the contrary practice mult ariſe out of CHAP. I.. 


] 
[ 
i £ —ͤ — 
, a ſpecial contract or agreement to that effect. 
- 
e 


A agrees to purchaſe an Annuity of 100l. of orhhe ven. 
B for the life of B for 6ocl, and B agrees to __'s 


the law- 
charges of 


pay all the expences of the tranſaction, which, g 
as is moſt frequently done, are previouſly ſettled . 
with the agent of A at half a year's purchaſe or 
: ol. Now it is evident, that by the effect of 
this agreement B receives only 550). for the An- 
nuity, which he grants; and it is futile to pretend, 
that this 1s a matter foreign from A ; becaule 
in tranſactions of this nature law-charges and 
expences muſt neceflarily be incurred; and they 
then only make no part of the agreement, when 
each party pays his own expences. But wher- 
ever by agreement one party is to be at the ex- 
pence of the whole, it 1s evident, that thereby 
the grantee 1s enabled to add to the price, which 
he gives for the Annuity, as much as he faves 
from the non-payment of his agent's coſts. I 
pretend not to ſay, that if the grantor pay to the 
| agent of the grantee more for his cods and 
charges, than the grantee would without ſuch 
agreement have been compellable to pay, that 
| luch exceſs of payment beyond the fair and juſt 
demand makes any part of the conſideration 
between the parties, unleſs the grantee be privy 
to the extravagant' agreement. Yet upon no 
pretence 


% — WW — LEY 
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pretence whatſoever can it be ſupported, thy 
the payment of the juſt charges of the grantee; 
agent by the grantor, makes no part of the con. 
tract or agreement and conſequently of the con. 
ſideration. By reverſing the caſe, and ſuppo. 
ing a ſpecial agreement. under which the grantee 
pays the whole expence of the negociation, 
w1ll 1t be pretended, that this would not alter the 
conſideration in favour of the grantor ? If then i: 
alter the conſideration, it mult affect it, and that 
it cannot do but by adding on one ſide and dim. 
niſhing on the other: the exact grantum then of 
the conſideration price cr value of the Annuity 
cannot be aſcertained nor truly ſet forth without 
ſpeciiying the ſum, which under and by virtue 
of the agreement one party pays to the agent 
of the other, when without ſuch agreement 


charges of their reſpective agents: and the al. 
teration of this agreement would have made an 
alteration in the terms or conſideration of the 
bargain. Far be it from me to ſuggeſt, that 
this ſort of agreement for the payment of all the 
colts and charges of the tranſaction is unfair or 
fraudulent ; but it certainly makes that alters- 
tion in the conſideration, without which it can. 
not be known how much the Annuity purchaſe 
really colt ; for that is only meaſured by the net 


produce of the ſale, which can alone conſtitute] 
ſuch 
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ſuch hard and unconſcientious bargains as the 
ſtatute was intended to ſet aſide. 

Amongſt the various caſes, which have ariſen 
upon the extenſive operation of the numerous 
requiſitions of this firſt clauſe, and which will 
be noticed in the enſuing Chapter, I cannot 
help obſerving, that a very frequent occurrence 


in this ſpecies of tranſactions ſeems not to have 


come before the Courts with reference to the 
truſts. I readily admit, that a ſtrict adherence 
to the latter would be a great hardſhip in many 
caſes upon the grantee ; but to this it may be 
replied, that the Act was intended to afford the 
grantors opportunities of avoiding Annuities un- 
der which they were ſuppoſed to ſuffer and be 
zgyrieved. A diſtreſſed man wants to raiſe a ſum 
of money by ſale of Annuity and he either joins 
another perſon with him in the grant or pro- 
cures him under an indemnity to become the 
lole grantor ; or a man wiſhing to enſure twelve 
or thirteen per cent Intereſt for a ſum of money, 
but unwilling to have it known purchaſes an 
Annuity in the name of another: In the firſt 
inſtance the whole of the purchaſe money is re- 
ceived only in truſt for the diſtreſſed grantor, 
in the 2d the Annuity is ſecured in truſt for the 
concealed grantee: it is very poſſible that this 
truſt may be really kept from the knowledge of 

the 
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PART n. the other contracting party; and that the gran. 
ab. U, tec may be ignorant of it for twenty days after 
the execution of the deeds, ſo that he could 
have no opportunity of declaring the truſt upon 

the memorial. The words of the Act do no: WW vi 

appear to refer only to ſuch truſts as appear upon Wl; ; 

the face of the deeds, but emphatically to ſuch u 

as appear not, viz. ſecret iruſts. How far there- e 

fore the Legiſlature meant to annull every An- 

nuiĩty negociated under any ſecret truſt or con- 
fidence, that could not be diſcovered or known 

to all the contracting parties I do not pretend 

to decide: but there can be little doubt, but me 

that if in a negociation, where the purchaſer has 

treated with the principal for the Annuity and 55 
demanding the ſecurity of another, to whom 

he knows no part of the conſideration is to be 

paid, there the truſt is to be ſo ſpecified in the 
memorial, that it ſhould thereby appear to whoſe 1 

benefit the conſideration- money was really ap- Wl 
plicable, and that the ſurety who joined without 
conſideration was in ſome fort only a truſtee ior 53 

the party, with whom he joined in the ſecurity. 

Upon the like principle, ſhould I preſume that 
tranſaction would not be fairly ſet forth in 2 
memorial according to the intent of the ſtatute, 

in which a fourth only of the purchaſc-mone) 


having been paid to or for the benefit of one out 
cf 


— 
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of two grantors, the memorial ſhould ſtate or in- PAR i.. 

Kann T4; f * Clap. III. 
ſer the conſideration to have been paid equally ' 
between them both. | 


The ſecond ſection of this Act can require no- Second fees 
thing more to be ſaid upon it, than the firlt ; as OY 
it merely goes to oblige a grantee of an An- 
nuity before the paſſing of the Act to regiſter 
the fame ſort of a memorial before he enforces 
his legal remedies, as a grantce ſince the paſling of 


the Act mult within twenty days, in order to 


— —ů k 


| 
n 
d tions it is obſervable, that the ſecurities are not 


give validity to his ſecurity, Under both ſec- 
' nerely voidable, but void. By reference to the 


Appendix it will appear, that this clauſe verba- 

d tim as it ſtands, was introduced and added to the 

n fiſt bill, that was afterwards dropped. 

e The third ſection of the Act affects the deeds, Third fee. 

e by which the Annuity is intended to be ſecured: 3 

and declares them abſolutely nu/! and void, in 2 
„ade the conſideration really and gend fide paid 

(which ſhall be in money only) and alſo the 

names of the perſons, by whom and on whoſe | 

. behalf it ſhall be advanced, are not ſet forth and 4 


deſcribed in words at full length. 


| The avoidance of the ſecurities on account of 
5 theſe informalities in the deeds or aſſurances is a 
! temedy, which the Annuitant can rarely take 
J advantage of, as the deeds and aſſurances are in 
0 


: Appendix, No. XXI. 
2 the 
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PaRT 11. the poſſeſſion of the adverſe party. As the ff tho 
cHap. . clauſe of the Act directs in fact a declaration oil var 


truſt to be made by the memorial, ſo this, on oy 
fide at leaſt, avoids any deed, upon which ay 
truſt remains to be declared ; for if it do not # 
forth the real perſon, who purchaſed the Annuig 
the deed is ip/o facto void. 
Of the con- The words included in the aparentheſis (whit 
— Pall be in money only) are very far from being 
clear and explicit; what meaning the Coum 
have annexed to them we ſhall hereafter co. 
ſider. The literal and grammatical ſenſe of the 
words apparently import, that no other conſide. Wi der 
ration for granting an Annuity beſides money WW nic 
ſhould be valid. For as the Act was made w pa 
prevent and remedy fraud impoſition and hat-. tht 
ſhip upon diſtreſſed men, it is to be preſumed tha WW ap 
the Legiſlature undertook to avoid in the fit {ui 
inſtance a deed, whereof the conſideration con- de 
ſiſted of goods or any thing elſe of precarios 
ideal or indefinite value; ſo liable to be over 
reached and impoſed upon did they ſuppoſe thode, 
who were by diſtreſs driven to the melancholy 
neceſſity of raiſing money by means of Life Au. 
nuities. That this was the intent and meaning 
of the framers of the Act appears uncontrovet- 
tible, when we find, that the inſertion of thele 
words, inſtead of ſome others, was the only alte 
ration made in this clauſe, from the correſpond- 


3 0; i 
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ig clauſe in the original bill * that was after- 
wards dropped. Ihe alteration conſiſts in the 
ſubſtitution of the words which ſhall be in money 
ny for the following words of the firſt bill, 
and in caſe the ſame or any part thereof ſhall con- 
fit in goods or any other thing than money, the na- 


ture quantity and value if ſuch thing and things. 
Looking then to the intent of the Legiſlature to 


in protet the grantor not only from fraud or im- 
rs Wi poſition, but alſo from every degree of oppreſſion 
0 or hardſhip it appears to me concluſive, that they 
the made this alteration in favour of grantors, in or- 


iceable or inconvenient goods or other things 
palmed upon them, but alſo to keep them from 
the trouble and expence of meaſurements and 


ſuits and litigations on account of ſuch conſi- 
derations, which are more ſuſceptible of impoſi- 
tion and fraud, than money or caſh, the ſterling 


none. 

If the ſpirit of the Annuity Act and the ex- 
ample of the different Courts did not call for ſo 
very rigorous a conſtruction of every part of it, 
which tends to favour and relieve the grantor, I 
ſhould not perhaps have felt myſelf called upon 
to ſtir even a doubt upon the effect of theſe 


1 Vid. Appendix, No. XXI. 
2 2 words 


der to ſave them not only from having unſer- 


appraizements, and above all to ſecure them from 


339 


PART II. 
C HAP. III. 
— — 


and current value of which can be unknown to 


Of the ef. 
ſects of not 
ſpecifying 
names and 
paymentsin 
the original 
deeds. 


340 


PART II. 
CHAP, III. 
— — 


the Court: for no valid ſtructure can be raiſed 


A TREATISE ON USURY 


words of the clauſe, which require, that the nam: 
or names of the perſon or perſons, by whom and a 
whoſe behalf, the ſaid conſideration or any jar! 
thereof ſhall be advanced, ſhall be fully and truly 
ſet forth and deſcribed in words at length : and in 
caſe th: ſame ſhall not be fully and truly ſet forth 
and deſcribed, every ſuch deed inſtrument or other 
#/Jurance ſhall be null and void. ] pretend not to 
anticipate or to invent difficulties : but it ſeems 
conſonant with the letter and ſpirit of this part 
of the clauſe, that in caſe a bond were given for 
the payment of an Annuity, and in ſuch bond 


neither the confideration paid for the Annuity | 


were expreſſed, or in caſe of the conſideration 
being actually paid by a third perſon, it were 
not expreſſed ſo to have been paid by ſuch third 
perſon for and on behalf of the real purchaſer, 
the bond would be void, as would any other deed 
of grant made without ſtrict attention to the re- 


quiſites of this clauſe. If then for want of ſuch } 


formality (or indeed for any other cauſe} the 


Annuity Bond ſhould be void, it follows of 


courſe, that the warrant of attorney to confeſs 
judgment upon ſuch bond and the judgment, i 
ever entered up upon. it would be vacated by 


upon an invalid foundation. But if the Act go 
the length of requiring theſe peculiarities in the 
original ſecurities, ſo as to declare all deeds, 

4 which 
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which want them invalid and null ; a fortiori muſt 
ſuch payments be ſpecified both as to the-money 
paid, and the perſon by and on whoſe behalf it 
is paid be expreſled in the memorial ; and -this 
for a double reaſon : the firſt is that the memo- 
rial may fully and truly ſet forth the whole tranſ- 
action, as it really paſſed : the ſecond is in order 
to enable the ſeller of the Annuity to avoid the 
ſecurity for want of this formality and requiſite, 
which he can alone learn from the memorial, in 
cale duplicates be not executed of theſe grants, 
which 1s very ſeldom the caſe. 

The fourth ſection of the Act is of a complex 
nature: it is in part a confirmation and in part 
a contradiction of the foregoing clauſe, The 
foregoing or third ſection is directory of two 
things: the principal is, that the full conſidera- 
tion and the mode of it's payment ſhall be ſpeci- 
fically ſet forth upon the face of the ſecurity : the 
ſecondary or incidental thing is equally poſitive 
with the firſt, viz. that the conſideration ſhall be 
in money only. Now if under any of theſe cir- 
cumſtances, the ſecurity be to all intents and pur- 
poſes null and void, it appears futile and nuga- 
tory to declare, that it ſhall be lawful for the 
grantor to apply to the Court and for the Court 
to order ſuch ſecurity to be cancelled and the 
judgment vacated. Had the third ſection de- 
clared the ſecurity only voidable and not void, 

L 3 then 
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then indeed might there have been ſome reaſos 
for giving direction how to avoid it. 

This ſe&ion ſo far confirms the foregoing, it 
directs and empowers the Court to order the 
ſecurity to be cancelled and the judgment, if any 
have been entered, to be vacated, if the conſide. 
ration be paid in goods or if any part of it be 
retained by the grantee on any pretence what- 
ever. Now theſe two conditions were fully 
provided againſt by the third ſection, which dl 
re&s the conſideration to be in money only, there. 
for: not in goods, and the conſideration really 
advanced to be fully and truly ſet forth in the 
deed ; therefore no part of it to be retained. And 
it ſo far contradicts the third ſection, ordering 


the Courts to cancel the deeds, in caſe the notes, ſh 
in which the conſideration is paid be not after. m 
wards duly honoured, for this is preſuming, that £ 
if they be ſo, the Annuity is valid: whereasitis Ml 
evident, that a conſideration paid in notes or | 

draughts, is not paid in money, and the third ſec- ; 


tion had already declared every deed inſtrument - 
or other aſſurance null and void to all intents 
and purpoſes, where the conſideration was not 
paid in money only. | 


will obſerve, that this fourth ſection of the AR 

js an amended draught of the ſecond clauſe in- 
Appendix, No. XXI. Clauſe B. 

ſerted 
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tried in the original bill, which was ſtyled a vyarr fr. 
cauſe for aſcertaining the conſideration, for which CHA" 
m Annuity is granted: and he will remark, that 

by the Legiſlator's omitting the words of the bill, 

f the goods are not of the value ſet upon them, 

they fully and explicitly meant, as I have before 

obſerved, that no goods whatſoever ſhould be a 

lid conſideration for granting an Annuity : 

ind therefore in the foregoing ſection did they 

X declare, that the conſideration ſhould be in money 
„ah. I mall have occafion to fay ſomething 

; more upon this ſubje& in the next Chapter. 

. The fifth ſection of this Act is no more than right cec- 
1 : mere dire tion to the clerks in office, in what 

6 order, in what manner and for what fees they 

hall enroll the memorials, give copies and per- 


mit ſearches. It is an exact copy of the fifth 


| and correſponding clauſe in the original bill. 
The clauſe admits of no comment. 
2 The fixth ſection of this Act, although I find Sixth fec- 
: no caſe immediately decided upon it, is properly 
K. ſpeaking the ſecond material clauſe of the Act i 
43 by it the ſecond part of the title of the Act is 
| carried into effect: viz. for the Letter protection of 
infants againſt ſuch grants, For this purpoſe it 
| ena-is, That every contract for the purchaſe of 
| a Annuity with any perſon under the age 0! 


twenty-one years, ſhall be and remain utter! 
\oid, notwithſtanding any attempt to confir:n 
2 4 the 
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the ſame, after ſuch perſon ſhall have attained 
the age of twenty-one years. And it then pro. 
ceeds to declare that any ſpecies of negociation 
with minors under the age of twenty-one years 
concerning an Annuity, whether it be to be ſe. 
cured or paid during their nonage, or after they 
ſhall have attained the age of twenty-one year, 
ſhall be deemed a miſdemeanor puniſhable by 
fine impriſonment or other corporal puniſhment, 
as the Court ſhall think fit to award. 

Mr. Powell * has entered into a very elabo- 
rate argument to prove, that the Legiſlature in 
this ſixth clauſe having altered it's phraſeology, 
from no longer adverting to the ſecurities, which 
alone are mentioned or ſpecified in the forego. 
ing clauſes, but providing by the ſixth ſection, 
that all rontratts for the purchaſe of Annuities 
with infants ſhall remain utterly void, and inca- 
pable ot being confirmed by them after they at- 
tain the age of twenty-one years, has in fact and 
ſubſtance left the original contract for Annuities 
with adults even after the ſecurities may have 
been avoided by the ſtatute, as valid and liable 
to be enforced, as if the Act had not been made. 
The examination of this argument will be more 


orderly, when I take under conſideration the de- 


terminations of rhe Court upon this part of the 
Act. I ſhall here merely remark, that the Ac 


On Contracts, 1 vol, 212, 
clear!y 
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clearly meant to draw this broad diſtinCtion be- 
tween negociations with minors and with adults, 
which was to avoid theſe latter but only under 
certain circumſtances contingencies and condi- 


tions, and to create an utter impoſſibility of the 


former becoming valid under any circumſtance 
contingency or condition whatſoeyer. 

The general object of this ſection made a part 
of the original bill, as appears by the ſeventh 
ſection of it: but from it's being ſo much 
ſirengthened beyond a pecuniary forfeiture, by 
the avoidance of the contract and the diſcre- 
tionary puniſhment of the miſdemeanor, it ap- 
pears probable, that the alteration of this ſection 


gave riſe to the alteration of the title of the ori- 


ginal bill to that of the preſent Act, 

The ſeventh ſection of the Act, was copied from 
an introduced clauſe in the original bill“. It 
ſhews how tender and tutelary the Legiſlature 
was of the intereſt of the grantor, whom through- 
cut it conſidered as acting under dureſs. It 
declares therefore, that the demand or receipt of 
more than 1cs. per ioc by any ſollicitor ſeri- 
vener or broker for procuration money or bro- 
kerage ſhall be guilty of a miſdemeanor and be 
puniſhable by ſine and impriſonment at the diſ- 
cretion of the Court. And it provides, that the 


Vid. Appendix, No. XXI. Clauſe D. 
perſon 
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perſon paying ſuch money ſhall be deemed 2 
competent witneſs to prove the ſame. 

The proviſions of this ſection need no com. 
ment: they are ſtrict and ſimple and conſtantly 
infringed with impunity. 

The eighth and laſt ſection of the Act conſiſts 
of a long ſtring of exceptions, which keep cer- 
tain caſes out of it. 

If we reflect that this Act paſſed for the di. 
rect purpoſe of checking the pernicious practice 
of raiſing money by the ſale of Life Annuities, 
we ſhall readily account for the three firſt ex. 
ceptions, which are of Annuities given or ſecured 
by will, marriage-ſettlement or for the advance. 
ment of a child : for here is no raiſing of money 
by the ſale of Life Annuities ; any more than 
there is in voluntary grants. 

The laſt exception of Annuities under 10. is 
not readily accounted for : for the exility of the 
ſum rather beſpeaks the poverty and diſtreſs of 
the grantor : and by how much greater theſe are, 


by ſo much more liable is he to be hardly dealt 


with and conſequently the more proper object of 
the relief given by the Act. Theſe exceptions 
were compriſed in the original bill, as it was firſt 
brought in. 

The following exceptions were introduced 
upon the ſecond or third reading of the original 
bill, and apparently upon very mature delibera- 

tion, 


r ung 
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tion, as they appear in the hand-writing of the 
gentleman, who introduced the bill: viz. * “ nor 
to any Annuity or Rent Charge ſecured upon 
lands of equal or greater annual value, whereof 
the grantor was ſeiſed in fee-fimple or in fee- 
« tail in poſſeſſion at the time of the grant, or 
*« ſecured by the actual transfer of ſtock in any 
« of the public funds, the dividends whereof are 
of equal or greater annual value, than the ſaid 
* Annuity : nor to any Annuity or Rent Charge 
« granted by any body corporate or under any 
authority or truſt created by Act of Parlia- 
* ment.” | 

The view motive or principle which, I humbly 
preſume, directed theſe exceptions mult have 
ariſen from the conſideration of the grantors of 
any ſuch Annuities poſſeſſing ther means of 
raiſing money, than by ſale of Life Annuities, 
and conſequently not being under the like neceſ- 
ity of ſubmitting to hard bargains as thoſe, whom 
the Act more particularly meant to relieve. 

The general equity of this ſtatute evidently 
tends to enable thoſe to reſcind had bargains, 
who if the Act had not been paſſed, mult have 
continued for their lives to pine in milery under 
the grinding preſſure of their folly or misfor- 
tune. We ſee how diſpoſed the Legiſlature was 
to open a right of redemption or repurchaſe to 

id, Appendix, No. XXI. Draught of the Bill, 

every 
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every one ſuffering under this devouring evil by 
inſerting a clauſe for that purpoſe in the original 
bill, and engrafting it afterwards in another bill 
which was in it's actual progreſs through the 
Houſe of Commons for regulating Annuities fy 
Lives Now although we be not authariſed to 


r definiuvely from thoſe bills, which the UN 
Legiſlature never completed, yet they are expla. WI © 
natory of the ſpirit and intention, in which they * 
paſſed the Act upon the ſame ſubject, and warrant 4 
this inference, that wherever a grantor is preſſed d 
by a hard bargain of Annuity, he ſhall not be ſo 
precluded from the redreſs and benefit of the Wl © 
Statute, but by being ſtrifly within the terms of Ill © 
the exceptzons. Thus for inflance I ſhould pre. y 
ſume, that an Annuity granted by tenant for b. 
life wich power of appointment or charging l 
would not ſo come within the exception of the * 
Act as to ſuperſede the neceſſity of regiſtering a ; 
memorial of it, and deprive the grantor of any | 
advantages, which might accrue to him under P 
the proviſions of the Act, which evidently were- , 
intended to check the pernicious practice of , 
taking up money by the ſale of Annuitics for 
Lite, and to relieve thoſe, who had been driven 
to that baneful exigency. Inſtances have fre- 
quently fallen and particularly of late, within 
mine own experience, in which tenants for life 


with a power of appointment, tenants in till 
aid 
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and even in fee-ſimple have not been able to 
raiſe money in their diltreſigs, other wile than by 
the ſale of Annuities for their own lives. Such 
is the ſurety and profit ariſing to the grantee 
from ſuch negociations. Their powers to raiſe 
money by other means, which in the moment of 
their wants they cannot procure, ſecure to them 
no favour in their terms with the purchaſer. A 
tenancy for life is to the vendee as good a ſecu- 
rity for the Annuity, which he is about to pur- 
chaſe, as a fee-ſimple. Nor do I conceive a 
ſolid reaſon, why a tenant in fee ſuffering under 
25 hard terms in his bargain, as if he had only 
2 life eſtate, ſhould be precluded from the equity 
and advantages of an Act intended for general 
benefit, merely becauſe he poſſeſſed the power, 
though found not the opportunity of ſupplying 
his wants by other means, than by ſale of an 
Annuity for his own life. 

If the enjoyment of larger means than are 
poſſeſſed by tenants for life of raiſing money 
were the real ground of introducing theſe excep- 
tons into the bill, it is wonderful, that the ex- 
ceptions were not extended to all perſons inde- 
hnitely, who poſſeſſed any fund real or perſonal, 
upon which they might ſafely raiſe by ſale mort- 
gage charge or otherwiſe, as much money as 
vas actually received from the ſale of the An- 
nuity. For in all ſuch caſes, the ſellers of the 

Annuities 
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Annuities or the borrowers of the money, which 
are terms ſubſtantially ſynonymous, being out 
of the ſuppoſed miſchief, are within the ſame 
equity. It is immaterial to the ſubſſance or 
principle of negociating and ſecuring an An- 
nuity of 190l. for the life of the grantor, whe. 
ther he be poſſeſſed of 10001. per ann. from di- 
vidends in the funds, ſeiſed in fee of land of the 
yearly value of 1oocl. and entitled alſo for his 
life to other landed property to the amount of 
10001. per annum, whether he charge it on his 
life eſtate or on his fee-ſimple or on the money 
in the funds. He will procure no better terms 
from the purchaſer by making it iſſuing out of 
one more than out of the other, nor will the pur- 
chaſer himſelf acquire any better ſecurity by the 
preference : and yet as the Act is now worded, 
if he ſecure the Annuity out of his life eſtate, 
he will be entitled to all the equity and advan- 
tages of the Act, if otherwiſe he will be pre- 


| cluded from them. The more I reflect upon the 


nature reaſon and effects of thoſe exceptions, the 
more thoroughly am I convinced, that they are 
not to be extended by any conſtruction to other 
caſes, which are not ſtrictly within the words of 
the AQ, although the grantors of the Annuity 
might to ſome purpoſes enjoy that dominion 
over their property, which ſhould be almoſt equi- 


valent to a fee · tail or a fee ſimple in the lands. 
Such 
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Such would be the caſe of a tenant or tenants Part 11. 
for life, with a ſeparate or joint power of ap- WAT. 
pointing, charging, &c, As this queſtion has | 
been in part conſidered by the Court, I muſt re- 

ſerve what further I have to offer upon this ſub- 

je& to the next and Laſt Chapter. 


4 


wn Ei. 3 „ * > 


CHAP: 


352 A TREATISE ON USURY 


CHAP. IV. 


OF THE DETERMINATIONS Of 
THE COURTS UPON THE 
ANNUITY ACT; 


CONTENTS. 


Of the Tyrannical Principle of giving Operation ts 
Acts of Parliament from the jirjt Day of the Seſ- 
fron even before they were framed—Several In- 
ances of the Injujtice operated thereby —T his In. 
Juſtice put an End to by the 33 Geo. III.— Every 
Deed to be inrolled by ꝛchich an Annuity is ſe- 
cured—I/arrant of Attorney ſuch an Aſſurance 
— The Judgment not ſo——Of regiftering Aſſign- 


ments—Of ſpecifying rhe Dates of the Deeds and 


the Names of Witneſſes in the Memorial, and all 


the Trufts of the Deed —Inconſiſtency of the De. 


cifions upon all the Truſts being ſet forth—-Of the 
Conſideration of granting the Annuity—Of Ban 
ers“ Checks and Promiſſory Notes — Bank Nite 
taken as Caſh—GOf ſpecifying the Mode of paying 
the Conſideration —Of ſetting it forth falle and 
the Conſequences of it Of paying the Conſideru. 


tion at different times Of the Terms of the C 3 
trac 


! 


— 


1 — a. . i. "ak r MM as _' 


AND ANNUITIES. 393 


tract making a Part of the Confideration—Of the 
Law Charges making a Part of the Conſideration 
Of the twenty Days given by the Statute for 
regiſtering — Difference of Opinion of the King's 
Bench and Common Pleas upon the Neceſſity of 
inrolling an Aſignment — Of one Annuity's being 
the Conſideration of another —Of the Difference 
between the fit and ihe fourth Section of the 
AA—Of all the Deeds being void by the Nullity 
F one of them—Of ſtating in the Deeds the 
Names of the Agents who pay the Conſideration— 
Money Of the fourth Section Of retaining a 
Part of the Conſideration Of the Perſons who 
may apply to the Courts for Relief under the 
feurth Seftion—Of being barred by Length of 
Time and Laches of the Parties —Of the Court's 
Diſcretion in entertaining Applications -O the 
Difference in the Opinions of Lords Loughbo- 
rough and Kenyon upon the Limitation of Time— 
Of. the Province of the Courts —What Courts 
may entertain Applications under the AF—Of 
the Juriſcliction of the Courts with or without 
Actions commenced—Whether Grantors who do 
not confeſs Judgments be precluded from the Be- 
nefit of the Act The Courts act upon the Caſes 
within the Statute according to their original Ju- 
riſdiction O the Contract with Minors being 
avoided—Ihether all Contratts be avoided 
where the Securities are null—Of the Puniſh- 
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ments of Miſdemeanors under the Ad. 07 fl. 
Caſes excepted out of the Act. 


THE Annuity Act is one of the many in. 
ſtances of the extreme injuſtice of that mon. 
ſtrous principle of referring by anticipation 
the operation and effects of an Act of Parlia- 
ment to the firſt day of the Seſſion, where no 
particular day is appointed for it's commence. 
ment. The Seflion, in which the Annuity A& 
was paſſed, commenced on the 31ſt of OQober 
1776, and the royal aſſent was given to the hill 
on the 16th of May +777 : during this period of 
nearly ſeven months, the Act operated retro- 
ſpectively and ex 79 facto upon all thoſe, who 
tranſacted any Annuity-negociation during this 
period of enſnaring tyranny, as ſeveral perſons 
were actually puniſhed for negleCting to conform 
to conditions, of which they were even phyl:- 
cally diſabled from acquiring any knowledge or 
receiving notice. 

In the caſe of Latlſi and Holmes the Court of 


King's Bench determined, that for want of in.“ 


rolling a memorial according to the Annuity 
Act within twenty days aſter the execution of 
the Annuity deeds, which bore date four months 
before the royal aſſent was given to the bill, the 
ſecurities were declared void : as the rule of law 


4 Term Rep. 660. 
| ſo 


AND ANNUITIES. 
fo long ſettled ought not now to be ſhaken, viz. 
that where no ſpecific day is mentioned in an 
Act of Parliament, from which it is to take ef- 
fe&, it commences by legal relation from the 
firſt day of the Seſſion *. This rule was twice 
recogniſed by the ſame Court in two other caſes, 
the firſt was in Hopkins v. Waller * and the next 
in Hall v. Whalley *. Happily for Engliſhmen, 
In this caſe much ſtreſs was laid both by the Counſel and 
Court upon the caſe of the Attorney General v. Panter, which 
the Court obſerved was founded on prior determinations. 
6 Brown's Parl. Caſ. 55 3. where a duty of 6d. in the pound 
upon the exportation of rice was levied for rice exported be- 
fore the Act impoſing the duty had received the royal aſſent. 
In Rex v. Thurflon (1 Lev. 91.) upon this rule a man was 


made a murderer ex pet fado, though it ſeems he was aſter- 
wards pardoned: Some few years ago Mr. Drummond the 


. immediate deſcendant of the late Viſcount Strathallan, who 


was killed at the battle of Culloden applied to the Houſe of 
Lords to be admitted to the honors of his father upon the 
ground of the deſcent having been actually caſt upon the ſon 
by the death of the father, before the Act of Attainder was 
paſſed againſt the father. But the Houſe of Lords held 
themſelves bounden by the rule ſo formally eſtabliſhed and 
gave effect to this Act of Attainder from the firlt day of the 
Seſſion, which in fact preceded the death of Lord Strathallan. 
There were quoted alſo 4 Inf. 25. Bro. Ab. Parliament, pl. 
$6. Bro. Ab. Relation, pl. 43. 1 And. 295. Cro. Car. 424. 
dir Robert Henley y. Jones. 1 Sid. 310. Rex v. Call, Comb. 
413. and 1 Lord Raymond 370. 
4 Term Rep. 463. This caſe was decided in 1791 Mich. 

This caſe is not reported though mentioned in a note on 
the report of Latleſs v. Holmes; it was determined on the 
lame rule in 1 abſence of Lord Kenyon 29 Geo, III. 
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this monſtrous rule of injuſtice was lately en- 
tombed in a Statute, which would have done 
honor to the happieſt days of our political glory, 
By the 33d of his preſent Majeſty (c. 13.) it is 
enacted, that the Clerk of the Parliament ſhall 
indorſe on every Act, which ſhall paſs after the 
8th of April 1793, immediately after the title of 
ſuch Act, the day, month and year, when the 
ſame ſhall have paſſed and ſhall have received 
the royal aſſent, and ſuch indorſement ſhall he 
taken to be a part of ſuch Act and to be the 
date of it's commencement, where no other com- 
mencement ſhall be therein provided. Thus 
ended the great and manifeſt inju/tice, as this wile 
and neceſſary Act expreſſes it, upon individuals, 

Having in the foregoing Chapter gone through 
tlie different ſections of the Act, as they occur 
in their order, I ſhail follow the ſame ſyſtem 


in digeſting the various determinations of the 


Courts upon the different parts of the Act. It 
is not indeed my intent to give the reader a fell 
report of each caſe, that has been decided upon 
the Statute, but to draw his attention to the 
conſtruction of the different proviſions of it, 
which have determined: and fixed their ſenſe 
meaning and effect“. | 

The Public is much :adetned to Mr. Hunt for a very 


* ample Collection of Cafes on the Annuity Act, not only of thoſe 


reported by others, but alſo of ſeveral Manuſcript Caſes never 
before publiſhed, 


When 


AND ANNUITIES. 


When we conſider the complex and compre- 
kenſive nature of this fi ſection of the AR, it 
naturally occurs, that more points upon the dit- 
ferent parts of this ſection have come before the 
Courts for their deciſion, than upon all the other 
ſections of the Act collectively or ſeparately 
taken. It is in fact the ſubſtance of the whole 
Act, excepting the ſixth clauſe, which relates to 
the contracts with minors; for all the other 
clauſes are qualifications or modifications of or 
exceptions to this firſt ſection. 

1 know not how to introduce with more effect 
theſe legal and authentic conſtruQtions put upon 
the Statute, than in the words of Lord Kenyon, 
before whom moſt of the caſes have received 
their determination. In Rumball v. Murray *, 
his Lordſhip faid : * As the Annuity At is an 
extremely remedial Law, the Courts ought to 
give effect to every word of it, in order to 
© meet the miſchiefs intended to be remedied,” 
And again in Dann on dem of Dolman v. Dol- 
man *, his Lordſhip ſaid : “ Many- cafes have 
been brought before the Court on the con- 
e ſtraQion of this Act of Parliament, which 
* have appeared to bear rather hard upon par- 
* ticular individuals; yet if they were ſet in op- 


6 poſition to the benefits, which the public have 


I 3 Term Rep. 298, 
4 6 Term Rep, 645. 
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© derived from the AQ, I believe that the bz. 
{© lance would be greatly in favour of the lat. 
ne,” 

There have been numerous caſes decided, by 
which it appears abſolutely neceſſary, that every 
deed bond inſtrument or aſſurance, by which an 
Annuity is granted (or ſecured) muſt be in. 
rolled, in ſo much, that the omiſſion to ſet forth 
any one ſuch deed, &c. in the memorial will be 
fatal. As in Hood v. Burlton *, Lord Commil. 
ſioner Eyre ſaid: *© It is manifeſtly the objed 
c of the Act to comprehend all manner of in. 
e ſtruments calculated to ſecure the payment of 
« an Annuity. Though the language is, where. 
5* by an Annuity ſhall be granted, yet the con. 
e ſtruction ought to be, whereby it ſhall in any 
% manner be ſecured to be paid: and there- 
« fore if the Court thinks this an inſtrument, 
* whereby an Annuity is ſecured to be paid, 
“% however it has been granted, all theſe inſtru- 
ments mult be within the Act or there is an 
© end of it.“ 

T he ſcrupulous attention of the Courts to this 
requiſition of the Act cannot be more ſtrongly 
manifeſted, than in their ſetting aſide ſeveral 
Annuities becauſe their memorials did not ſet 
forth the warrants of attorney to confeſs judg- 


+2 Vez, jun. 34. Vid. alſo, 4 Bro. C. C. 124. 
| ment 


AND ANNUITIES. 


ment upon the bonds given for ſecuring the An- 
nuities, although the bond and the judgment it- 
ſelf may have been mentioned in the memorial : 
} for there is certainly much reaſon in the argu- 
) ment againſt the neceſſity of ſtating the warrant 
of attorney in the memorial ; that being merely 
an authority for entering up the judgment, after 
i which it is fundus officio. The point however 
was ſolemnly determined by the King's Bench 

in Hopkins v. Waller ©; by the Common Pleas in 
Davin v. Lord Foley*; and alſo by Lord 
Thurlow in Chancery after ſeveral days argu- 
ment in Davidſon v. Lord Foley *; where his 


©* termining ſo contrary to the opinion of a Court 
«* of Law, which in the caſe of Hodges v. Money 
in laſt Hillary Term (reported in 4 Term 
| © Rep. 500) had only held, that where the con- 
* ſideration was expreſſed in the bond, it need 
* not be ſo in the warrant of attorney, but muſt 
be taken to have held that the warrant of at- 
* torney was an aſſurance, as otherwiſe, they 


© the Act.“ | | 


Amidſt the vaſt variety of points determined 
in the complicated caſe of the Puke of Bolton v. 


4 Term Rep. 463. 
2 2 H. Black. 12. 
3 3 Bro, Ch. Caſ. 598. 


A a 4 Williams 


Lordſhip ſaid, “he ſhould not be juſtified in de- 


* would have contradicted the third ſection of 
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Williams and others the neceſſity of comprizing 
the warrant of attorney in the memorial va 
one. For ſaid Lord Loughborough according 
to Mr. Vezey *, All the different parts, the 
bond, warrant of attorney, the bond from the 
* ſurety all make but one aſſurance, The 
object is, that the aſſurance and all the 
% componen: parts, ſhall be fer forth.” And 
according to Mr, Brown's report of this caſe*, 
With reſpect to the other Annuity {Samſon') 
„the memorial recites the Annuity only to be Ml © 
& 421. and it does not ſtate all the ſecurities, El 
* for with reſpect to the bond and warrant if 
attorney, as it does not ſtate the dates, it isas Wl © 
„no memorial.” The direct inference there. 
fore is from this determination, that if the war- 
rant of attorney be not as fully ated in the 
memorial as any other deed, the memorial will 
he defective, and conſequently affect the whole 
tranſaction. 

It is not only neceſſary, that every Ceed exe. 
cuted by the immediate grantor of the Annuity . 
ſhould be mentioned in the memorial, but that g 


every other deed or aſſurance, though it be but g 
a collateral ſecurity given by a third perſon 
ſhould be equally ſet forth in che memorial: az | 


4 Ver. jun. 154. 
2 4 Bro. C C. 310. 
in 
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in the caſe. of Roſber v. Hurdis à bond entered PART IL. 
into by ſome ſureties for better ſecuring an An- Inter 


nuity, that had been previouſly granted, though 
they had made the bond bear even date with the 
leeds, was holden by the Court neceſſary to be 
regillered, for, ſaid they, ** the contrary con- 
« ſtruction would totally repeal the wiſe provi- 
* fions of that Act of Parliament, the object of 
« which was to diſcloſe to the Public the whole 
* of the Annuity tranſaction, and all the parties 
to it. This was an inllrument to ſecure the 
payment of the Annuity, and it ſhould have 
been regiſtered: in many caſes the deed of 
the ſurety is the moſt effective ſecurity. If we 
« were to determine, that ſuch an inſtrument as 
the one in queſtion need not be regiſtered, 
« wherever fraud was intended, ſome nominal 
* perſon would be brought forward as the oſten- 
* ſible party, and the real ſecurity would be con- 
* cealed from the public eye.“ | 

It ſuffices not, that every deed, bond or aſſu- 
rance, by which an Annuity is granted or ſecu- 
red, ſhould be ſet forth in the memorial, but 
each of them muſt be ſo mentioned in it, that by 
the memorial it ſhall appear, that they have re- 
terence to one and the ſame Annuity. There- 
fore in Saunders v. Hardinge, Lord Kenyon, 


* 5 Term Rep. 678, 
5 Term Rep. 12. 


after 
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PART 1T, after expreſſing his reluctance to ſet aſide the 
CHAP.IV- Annuity, becauſe it appeared to him a fair tranf. 


action, added: © But we are to form a judy. 
* ment on the public document directed by the 
* Legiſlature; and as the Annuity ſecured by the 
bond may from the manner, in which it is 
< there regiſtered be different from the two ſe- 
* veral Annuines mentioned in the deed poll, this 
* laſt judgment on the bond cannot be ſup. 
*© ported, &c. Had there been any words of 
* reference in the memorial of the bond, the 
* bond might have been ſupported ; but there 
eis nothing in the memorial to connect the one 
& with the other.“ 


Of r2giter- The Court of King's Bench has determined, 
ing the judg- 
mieat, that the judgment entered upon a bond for ſecu- 
ring an Annuity needs not to be comprized in 
the memorial, although the bond and the war- 
rant muſt neceſſarily be ſo. It was therefore 
ſaid per curiam, of a judgment in Sherſon v. 
Oxlade*, * This is not one of the aſſurances, which 
<* the Legiſlature intended ſhould be inrolled. - 
«© The contract for the Annuity was made by | 
„giving the bond and warrant of attorney to 
enter up judgment. Thoſe were the ſecurities, 
on which the party relied: and the Act is 
* complied with by regiſtering all the ſecurities 


“given by the parties.” However the Court 


1 4 Term Rep. 824 
added. 
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added ; If indeed the only ſecurity had been 
«z judgment actually entered up, perhaps it 
« yould have come within the proviſions of the 
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tels deciſion. It appears however by what 
the Court added, that a judgment is of its nature 
ſuch an aſſurance, as may in certain caſes be 
yithin the proviſion of the Act. Now if the 
yant of other ſecurities could render ige regiſtery 
of a judgment neceſſary under the Act, it could 
only produce that effect, becauſe the judgment 
was the aſſurance, by which the Annuity was 
granted or ſecured : but does the option or pow- 
er of the grantee to enter up the judgment at his 
own time alter the nature of the judgment and 
make it ceaſe to be that ſpecies of aſſurance, which 
is out of the proviſion of the Act? And is that 
a full ſtatement of the tranſaction, which ſup- 
preſſes the principal remedy, to which the gran- 
tor may be ſubjected, which is an execution 
upon the judgment ? 

Not only every deed, bond or other ms 
by which an Annuity is originally granted or 
ſecured muſt be regiſtered, as we have ſeen, but 
trery deed of aſſignment of a part of ſuch ori- 
zinal Annuity muſt be regiſtered in like man- 
ner; each ſuch aſſignment being in that reſpect 
conſidered as a freſh grant: although, where an 


| Annuity properly regiſtered is afligned over in 


Toto 


How far the 
judgment is 
an aflurance 
within the 
Act. 


Of reęiſter- 
ing aſſign- 
ments of 
Annuity in 
part and in 
the whole. 


PART It. 7070 to another perſon, ſuch deed of affignmey 
CHAP.TV. needs not to b i 
| e regiſtered under the Act. The 


of the Duke of Bolton v. Williams and others, in 


nuity not to 
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firſt part of this obſervation is ſettled by the cal: 


which Mrs, Williams being entitled to an An. 
nuity of 3ool. for her life, had aſſigned parts f 
it to Crefewell and Sampſon, and upon a bill filed 


tion 
by the Duke of Bolton to know, to whom the po 
arrears of the Annuity were to be paid, there am 
being diſputes between the repreſentatives of the N obj 
aſſignees and Mrs. Williams, and objections hay. Wl it 
ing been taken to the aſſignments on account Wl not 


of their not. being properly regiſtered, Lord 
Thurlow in May 1792 declared, that the deeds, 
under which the repreſentatives of the aſſignee 
claimed were void for want of inrolment ; from 
which decree there was a petition for rehearing, 
and after ſeveral elaborate arguments Lord 
Loughborough premiſing * “ that through the 
e courſe of theſe cauſes having paid great atten- | 
tion to the arguments, he had no doubt in his 
* own mind, that the decree was right, and he. 
ce accordingly afiirmed it in June 1793. 
Notwithſtanding theſe partial aſſiguments or e 
derivative Annuities, which are as to the grat- 0 
tors of them freſh grants, and therefore to be re- y 
giſtered under the proviſion and ſpirit of the Ad, 


* Ves 51. 


© yet 
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ret we ſee by the caſe of Dixon v. Birch and Part it. 
Tiyte that the Act does not require an aſſign- — 
nent of an Annuity properly regiſtered to be 
comprized in a freſh memorial; for here Dixon 
had aſſigned to Couſins and the aſſignment was 
not regiſtered, and on this omiſſion, the applica- 
jon to the Court to vacate the Annuity, &c. was 
Minded. But the Court held, that as there was 
1 memorial of the original ſecurities inrolled, the 
object of the Statute, which was the protection of 
tle grantor was fully complied with, and it was 
not neceſſary to inroll the aſhgnment. A ſimi- 
ar cafe had been decided in the preceding Hil- 
ary Term 1794 in the King's Bench in Bromley 
. Greathead *, when the Court intimated a very 
dear opinion, that there was no neceſlity for a 
econd inrolment in that caſe, and Lord Kenyon 
Ch. J. ſaid, that neither the words nor the ſpirit of 
the Act required it. 
What Lord Loughborough faid in Duke of The date of 


h deed 
Bolton v. Williams and others * viz. that, with re. 5 


jþ:& to the bond and warrant of attorney, as it does 


ut tate the dates, it is no memorial, is to be look- 
ed upon as a judicial deciſion, that the omiſſion 
of the date of any one deed in that memorial 
would render it defective : which point was di- 


H. Black. 307. 
* Manuſcript Caſe given by Mr. Hunt, zd. edit. p. 45. 
4 Bro. C. C. 310. 


rectly 
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realy determined in Downes v. Pacturſt iq ii 
Common Pleas, where the Court ſet afide x 
judgment to ſecure an Annuity, becauſe the dat 
of the warrant of attorney was not ſtated in thy 
memorial as well as the date of the judgment 
In the caſe of Hart v. Lowelare * laſt Hillary 


« tio 


10 of 
im 


Term in the Court of King's Bench Mr. Gibbs Au 
on behalf of the defendant ſtated four objections 760 
to the memorial. 1. That no date is therin Wl * 
given to the bond and warrant of attorney. He va e 


{topped by the Court, as he began to enforce hit 
objections, and they ſet aſide the Annuity upon 


another ground without touching upon this Dia 
objection. ite 
The objection? which Lord Kenyon in that Gil 
caſe ſaid, he could not get over, was that de Wl © 
names of the witneſſes to each of the deeds are 9 
0 


not ſet forth with ſufficient accuracy in the ne- 
morial. The Legiſlature,” added his Lordſhip, 
in framing this Act of Parliament intended, 
that every circumſtance relating to the An- 
© nuity ſhould be diſcloſed ; and more informa 


2 H. Black. 13. cited by Counſcl in Davidſon v. Fily. 

2 6 Term Rep. 471. k 

The objection is expreſſed by the Reporter: “ That it doci 
not appear with ſufficieut diſtinctneſs, who were the witnel 
*« ſes to the indenture or to the bond or warrant of attorney: 
the memorial only ſhewing, that all the iaſtruments ver 
* atteſted by A. B. &c. or one of them.“ 


& ion 
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« tion is likely to be collected on the ſubject, if 
« all the witneſſes to the different inſtruments 
« be ſet forth in the memorial, than if only ſome 
« of their names be there mentioned: for ſome 
important parts of the tranſaction may per- 
« haps be known only to the witneſſes to one of 
« the inſtruments. In this memorial the names 
« of the witneſſes are not diſtinctly ſet forth: if 
« we allow this mode of ſtating their names to be 
« ſufficient, it will be difficult to draw the line.“ 
In the caſe of Hod v. Burlton certain funds 
rere ſettled upon the marriage of Ferdinand and 
Diana Burlton to the ſeparate uſe of Diana for her 
life: of which dividends ſhe fold gol. to Richard 
Cildart in conſideration of 4eol. and aſſigned 
certain funds to Jobn Hood in truſt out of the 
lvidends to pay gol. per annum during the life 
of Diana to Lucy Gildart for her ſeparate uſe, 
then to Richard Gildart het huſband, in caſe he 
ſurvived her with divers other truſts not relating 
to Gildart or his wife. The memorial of this 
ranſaction took notice of the aſſignment of the 
ſtock to Hood by Diana and Ferdinond for the 
life of Diana, and the truſt to pay gol. to Lucy 
Gildart at and for the ſum of 4ool. It alſo no- 
iced a bond and warrant of attorney from Fer- 
dinand Burlton, but ſtated nothing of the con- 


2 Ve. jun. 29. 4 Bro. C. C. 121. 
1 upon 


ingent truſt or intereſt of Richard Gi/dart. And 
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upon a bill filed by Hood to have all the truſl 


of the deed of aſſignment carried into effect, and 
the defendants inſiſting, that this omiſſon to 
ſtate the truſt or intereſt of Richard Gildart 
rendered the memorial defective, Lord Com- 
miſſioner Eyre after noticing theſe facts ſaid, 
The direction of the Act is plain and capable 
* of being purſued : and there is no good rea. 
* fon why the full extent of the benefit intended 
© ſhould not be ſtated. As all the petſons inte. 


His Lordſhip alſo expreſſed his reluctance to ſet aſide this 
Annuity, becauſe it appeared a very fair tranſaction: Gildar! 
having given two years purchaſe above the market price. 
But public policy required, that however fair this tranſ- 
action might be, yet for the general ſecurity of the public, it 
muſt be under ſevere reſtrictions, which muſt be ſtricily con. 
formed to by all; as well people who mean to act fairly, as 
thoſe who are the immediate objects of the Act. Lord Com- 
miſſioner Aſburſt alſo expreſſed his ſorrow, that he was under 
the neceſſity of diſmiſſing the bill, as the tranſaction appeared 
to him fair and honourable; but this Act was made chiefly to 
protect people having annual life intereſts, as being molt likely 
to get into bad hands, aud therefore though in the preſent 
inſtance the plaintiff has treated fairly, he muſt be bound by 
thoſe rules meant to guard honeſt people againſt fraud, —If 
Mr. Vezey be accurate in ſtating, that the funds vere accord. 
ingly transferred to John Hood, it appears fingular, that 
neither the Court nor Counſel perceived, that this Annuity 
was a caſe excepted out of the Ac by the eighth ſection, 25 
ſecured by the adtual transfer of ſtock in any of the public funds, 
the dividends whereof are of equal or greater annual walue that 


the ſaid Annuity. 


reſted 
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u reſted are not ſtated in the memorial, I am of 
« opinion, that a ſufficient memorial within the 
Act has not been regiſtered, and therefore that 
« the Annuity is void ; and the bill muſt be dif- 
« miſſed.” And Lord Commiſſioner Aſur/# 
added: The queſtion is, whether the Act has 
« been purſued ? The memorial ought to ſet 
forth the dates, ſums, witneſſes, and all theſe 
« things : and F it is with a truſt, the parties 
« beneficially intereſted. This is not done in 
« this caſe, becauſe no notice is taken of Ri- 
* chard Gildart : theſe acts mult be litterally 


* purſued ; therefore I think this is not a good 


memorial within the AQ.” 

In Toldervy and Allan * objeQtions were urged 
againſt a memorial, that did not ſtate all the 
truſts declared by the Annuity deed of the 
lands, which were demiſed for better ſecuring 
the Annuity. But the Court thought“ that the 
* Legiſlature did not mean to require the parties 
* to mention all the truſts, which were a lien on 
the eſtate independently of the Annuity, as to 
pay taxes chief rents &c., but only thoſe trults, 
* which were created in conſequence of the An- 
* nuity being granted.“ 

Pointed as this deciſion of the Court of King's 
Bench in Hillary Term 1794 appears, that ſuch 
ruſts of the deed need only to be ſtated in the 

| 2 5 Term Rep. 480. 
B b memorial, 


369 


PART II. 
HAP. iv. 
4 


Truſts to be 
confined to 
the Annuity. 


Deciſions 
upon all the 
truſts being 
ſet forth ir- 
reconcile- 
a»le, 


370 


PART 11. 
CHAP.IV, 


appear upon the face of the report. The incon- 
ſiſtency of the two deciſions appears too glaring 


. conſequence of the Annuity being granted. 
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memorial, as affect the Annuity granted or fe. 
cured by the deed creating the truſts, yet in the 
following Trinity Term the ſame Court, either 
overruled the caſe of Tolderuy v. Allan or judi. 
cially declared, that it was not faithfully re. 
ported. For in Dann on the demiſ? ef Dolman v. 
Dolman, upon that part of the caſe, which re. 
lated to the omiſſion to ſtate in the memorial cer. 
tain truſts of the deed, which affected not the 
Annuity then before the Court, Lord Kenyon 
and each of the other Judges delivered their opi- 
nions very minutely and explicitly ; yet in ſuch 
a manner, that I cannot help conſidering them 
as completely overturning their former opinion, 
as it is reported in Toldervy v. Allan : but a 
Lord Kenyon drew an expreſs difference be- 
tween the two, I am to preſume, that ſome 
ground of difference was taken, which does not 


to admit of a comment. In the former the 
Court ſaid, that te Legiſlature did not mean ts 
require the parties to mention all the truſts, that | 
cuere a lien on the eſtate independently of the An. 
nuity, but only thoſe truſts, that were created in 


— Ay»z ww _ — — 


In the latter Lord Kenyon ſaid, © Now if this 
«© memorial does not ſet forth all the truſts of ile 


© deed, we cannot fritter away the words of the 
3 6c Statute, 


„ 8 - 
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« Statute and ſay, that the deed is only void for 
© ſome purpoſe, when the Act has declared in 
« expreſs.terms, that it is void to all intents and 
« purpoſes.” And in commending the ingenuity 
of the defendant's counſel, his Lordſhip added, 
that * the reſult of it is merely this, that perhaps 
« it may be proper to apply to the Legiſlature to 
« relax the ſeverity of the preſent Law and to 
« confine it's operation to thoſe parts of the deed 
«© only, which affect the Annuity : but as long as 
the Act of Parliament is to guide our conduct, 
« we cannot get rid of an objection like the pre- 
« ſent, which is founded on the poſitive words 
« of the Statute *.” Aſhurſt J. ſaid, © the An- 
* nuity Act requires, that all the truſts ſhall be diſ- 
« cloſed in the memorial. That was a condition 


Lord Kenyon ended his opinion by obſerving that 51 
caſe was widely different from that of Tolderwy v. Allan, becauſe 
there all the truſts were ſet forth in the memorial. Now whether 
all the truſts declared by the deed of demiſe in that caſe were 
or were not actually ſet forth in the memorial ſeems immate- 
nal to conſider, becauſe the Court cut up the doubt by de- 
caring that all the trufls of the deed needed not to be ſet 
forth in the memorial, but only thoſe truſts, that were created 
in conſequence of the Annuity being granted: and it in- 
ſtanced thoſe of taxes, chief rents, &c. as a lien upon the 
ctate independently of the Annuity. Within the fame 
ule and principle are to be comprized all private incumbrances 
and limitations over expectant upon the determination of the 
life eſtate, out of which the Annuity is iſſuing, that pre-exiſted 
the grant of it, for they evidently are liens upon the ellate 
independently of the Annuity. 
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| truſts of a deed ſecuring it, which did not at all 
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e 1mpoſed by the Legiſlature, without complying 
* with which the deed is a nullity.” Gra]. 
concurred in opinion and obſerved, that * this 
ewas one of the firſt attempts to explain away 
this part of the. Annuity Act: but that was x 
very wile and politic Law, and he was by no 
* means inclined to begin to abridge it's open. 
& tion.” And Lawrence J. remarked, that «if 11 
de the name of any one cęſtuy que truſt be not 
& diſcloſed in the memorial, that is ſufficient to 
* avoid the whole deed.” Now in this caſe 
every other purpoſe except Toten's Annuity, for 
which Grifith was a truſtee, was a lien either 
upon the perſon or eſtate of Dolman independ. 
ently of the Annuity granted to Toten. 

By this determination we learn the conſtruc. 
tion of this part of the firſt ſection of the An- 
nuity Ack to be, that if a deed, by which an 
Annuity is granted or ſecured contain other 
truſts than thoſe, which affect the Annuity, they 
as well as thofe, which do affe& the Annuity 
mult be ſpecified in the memorial, or the deed 
will be a nullity. After ſtretching the rigor of | 
this Act to the extent of avoiding an Annuity 
becauſe the memorial did not ſet forth ſome 


affect the Annuity, ve ſhall be little ſurpriſed at 
the punctilious ſeverity, with which the Courts 


have ſupported the obſervance of other condi 
tions 


AND ANNUIIIES. 


tons of the Act, and particularly of ſetting forth 
in the memorial the conſideration of granting 
the Annuity. 

More caſes have been decided upon this point, 
than upon any other part of the Act: and for 
the ſatisfaction of my readers I ſhall endeavour 
to throw them into that order of claſſes, that 
ariſes naturally upon the general idea of the 
conſideration of a deed of ſale: that will firſt 
ſuggeſt to us the payment of the conſideration in 
money or caſh, 29. The payment in any other 
mode, as by liquidation of a ſubſiſting debt, &c. 
ze. It will teach us, that ſome conditions or 


of the conſideration, which do not conſiſt in the 
payment of any money. And 47. how theſe 
different matters are to be expreſſed in the me- 
morial directed to be made of them. 

19, In Rumball v. Murray and others * the 
conſideration was ſtated in the memorial to be in 
money, whereas it was paid partly by a banker's 
check and partly by a promiſſory note. And 
Lord Kenyon Ch. J. ſaid, © As the Annuity Act 
is an extremely remedial Law, the Court 
* ought to give effe& to every word of it, in 
© order to meet the miſchiefs intended to be re- 
* medied, And by giving effect to every word, 


7 3 Term Rep. 298. ny 
B b 3 . the 


agteements between the parties may make a part 
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„the argument *, which has been urged again} 
ce the rule, is anſwered. The Act directs, that 
& jn the memorial the conſideration or conſidera. 
& tians ſhall be inſerted: now do not know 
« what meaning the latter word can have, unleſ 
c every thing, which forms a part of the confi. 
4 deration was to be particularly ſpecified, | 
ce agree with the conſtruction put at the Bar, 
ce that money is mentioned in the Act as contra. 
* diſtinguiſhed from goods, and fo far notes when 
6“ paid, are money within the meaning of the 
« Act: but ſtill the dates and other particulars 


of thoſe notes ſhould be ſet out: otherwiſe 


ce the Court cannot ſee, whether a full conſide. 
&« ration for the Annuity was or was not given: 
& for if they were payable at a diſtant time and 
& no allowance made, the true conſideration 
4 would not appear upon the memorial.” What 
Buller J. ſaid upon this caſe is alſo very import- 


ant to the general ſubject under my conſidera- 


tion. I think this point has been already de- 


« termined. And I think the queſtion aroſe. 


* ſoon after the paſſing of the Annuity Act, in 


„ deciding which the Court had regard to the 


This argument was, that notes when paid were to be 


looked upon as money, and that ſuch conſiderations were 


valid by the very nature of the fourth clauſe of the Ac, 
which provides for the caſe of the notes not being paid 
when due. 


te cales, 
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13 MW * caſes, which had ariſen before the Act on mo- 
mM C tions to ſet aſide judgments on bonds and war- 
„( nnts of attorney to ſecure Annuities on ac- 
„count of uſurious conſiderations. They were 
66 frequently granted in conſideration of notes 


g. „ payable at a diſtant day, which were taken as 


« Uſury and in ſuch cafes the Court ſet the 
« Annuities aſide, Upon that Act it has been 
« held, that the whole conſideration muſt be 
e © {t out in the memorial, and if any part of it 
e , | 

* conſiſt in notes, they muſt be accurately ſet 
1 forth. It ſhould appear, that thoſe identical notes 
« were given for the Annuity ; becauſe, in caſe 
« they are not paid, the grantor would be entitled 
es ſet afide the Annuity under another clauſe 
«* of the Act, and it would by that means be 
| * aſcertained, that thoſe were the notes given 
for the Annuity ; and if they are not ſet out, 
the burden of proof, that they were the con- 
* ſideration of the Annuity, would be thrown 


difficult.“ 

In Wright v. Reede an objection was taken 
againſt a memorial, that mentioned the conſide- 
ration having been paid in money, when in fat 
it was paid partly in caſh and partly in bank 
notes: and the Court held that payment in bank 
notes, was a payment in money, particularly if 
B b 4 not 


« ready money, and therefore it was a ſpecies of 


* on the grantor, which in many caſes might be 
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not objected to at the time. And the ſme 
point was expreſsly confirmed in Coufins v. Than. 
ſon *, 508 
The chief point, upon which the caſe of do. 
erby v. Harris * turned, was whether the confi. 
deration were as effectually ſet forth in the me. 
morial by way of recital, as by averment of the 
poſitive fa&, which the Court held to be a mat- 
ter of indifference : but yet as the 2 100l. confi. 
deration-money was paid to Barris by Sowerby 
by a check on Sowerby's banker, out of which 
the banker retained 6ool. due to him from 
Harris, and the memorial ſtated generally, that 
the money was in fact paid, without noticing the 
manner how, and the Court diſcharged the rule 
with coſts, it appears in ſome meaſure to contra- 
dict the foregoing caſes by putting a banker's 
check upon the footing of a bank note or caſh, 
Whereas it appears, that every thing faid by the 


*3 Term Rep. 554. Vid. the caſe of Millar v. Rac, 
1 Bur, 452, where it. was clearly holden that bank notes were 
paid and received as money, as caſh. Vid. alſo Auflin v. Ext- 
cytors of Sir William Dodwell, Hil. 112g, 1 Eq, Ca. Ab. 
319, where Lord King ſaid, that a tender of a bank 
note was not ſtrictly ſpeaking a legal tender: but as the 
plaintiff offered to turn it into money, that made it a good 
tender, | 

2 6 Term Rep. 335. 

* 4 Term Rep. 494» 


Courts 
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zpplies in reaſon and principle to the banker's 
check: for until it be actually paid, it remains 
uncertain, whether the banker will honor the 
draft either in toto or in parte and the deeds 
having been probably executed before the draft 
was tendered for payment, it cannot be ſaid to 
be the true ſtatement of the confideration paid 
by a banker's check and which was in fact paid, 
when at the time of executing the deed for that 


very conſideration it was not in fad paid, and 


377 
Courts of promiſſory notes in Rumball v. Murray earT n. 


CHAP.1V, , 


7h 


peradventure it might never be paid. Principles 


are not to be merely adapted to actual caſes : 
the Court here found the tranſaction fair and the 
money duly paid: but if the caſe had been 
otherwiſe, and the banker had refuſed payment 
of the draft on having no effects of the drawer 
in hand, or fiom derangement in his own af- 
fairs, (for even bankers have failed) would not 
every reaſon apply to this drafr, which Lord 
Kenyon applied to drafts payable at a diſtant 
time ? Then would it not become neceflary to fet 
forth in the memorial, that the eonſideration 
was paid by a check on a banker ? 

In ſupport of this neceſſity of ſpecifying in the 
memorial how the conſideration was paid I re- 
fer to the cafe of Berry v. Bentley, where the 
memorial ſtated, that the conſideration-money 


+ 6 Term Rep. 690. Paſch, 1796, bs 
(700l.) 
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(700l.) was paid by a promiſſory note drawn by 
Hamerſley and payable at Hamerfley Morland and 
Co.'s, and which ſaid ſum ſo ſecured has been ſince tha 
paid. The objection was, that the memorial 
did not ſet forth when the note was payable, 
whether immediately or at a diſtant day : for if 
at a diſtant day, it was not worth 7ool. by res. 
ſon of the diſcount. And though it were ſtated 
in the affidavit in anſwer to the rule, that it 
was a banker's check payable immediately, the 
Court ſaid, that the memorial ſhould contain 
every thing neceſſary to ſhew, that the tranſac. 
tion was fair, and that the conſideration money 
had been paid ; and they thought, that this cale 
was decided by that of Rumball v. Murray, 


that here the memorial recited the actual payment 
of the draught, and here it did not mention the 
actual payment either of the banker's check or 
promiſſory notes. It appears moreover, that the 
actual payment was more ſpecifically ſtated in 
the memorial of Bentley's Annuity, than in that of 
Harris. This laſt deciſion in Berry v. Bentley 
ſeems to ſuperſede the grounds of the determi- 
nation in Sowerby and Harris in as much, as the 
Court acted upon this part of the caſe, Let it 
muſt be allowed, that this was not the principal 
point before them, or that, upon which they 


actually decided: though 1 do not conceive, 
that 
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dy chat they could in that caſe have diſcharged the par in. 
rule with coſts, unleſs they had been of opinion, CHAP.1V. 
e Wl that it was not neceſſary to ſet forth in the me- 

a morial the fact of the payment being made by 
05 2 banker's check. 

i 29, In many fair and honorable tranſactions, 
the conſideration may be paid either wholly or 


partly in money or by way of ſet-off or liqui- 
dation of a debt, or indeed wholly by this latter 
or many other modes : but in which-ever way 
it is paid, the Act requires, that it ſhall be ſpeci- 
fically ſet forth in the memorial. 

In Cox v. Wright ', in an Annuity granted 
before the Annuity Act, objections were made 
to the memorial, which contained the ſame de- 
ſcription of the conſideration as the deeds, but 
not the true conſideration as really paid: for 
the fact was, that inſtead of gool. mentioned in 
the deed to have been paid, 350l. were on'y paid 
and 1501. were detained by the grantee for a 
year and half accruing Annuity. 'The deeds 
and the memorial ſtated that 5ool. were paid as 
the conſideration. And the queſtion was, whether 
it were a proper memorial under the Act? And 
the Court found the memorial defective upon 
this ground. | 

So in Fenner v. Evans the memorial men- 


7 22 Geo. III. B. R. manuſcript apud Hunt 69. 


? x Term Rep. 267, ; 
| tioned 
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tioned the conſideration to be 10001, when in fid 
70ol. only were paid and a reſpondentia bond 
given for 2711. and a deduQtion of 291. wa 
made for law-charges: and the rule to ſet aſide 
the ſcire ſacias and all the ſubſequent proceeding 
was made abſolute, becauſe the real conſider. 
tion of the Annuity did not appear in the me. 
morial, The like opinion the Court of King's 
Bench ſeems to have expreſſed in Watt: y, 
Millard, where the memorial ſet forth as the 
conſideration of Millard's granting an Annuity 
of zol. to Watt the payment of 18ol. by Watt 
to Millard, whereas in fact he only paid him 
130]. and retained with Millard's conſent ol. 
as a debt due to Watts from Atkinſon, who was 
the attorney of both parties in this tranſaction. 
The memorial was declared defective from not 
ſpecifically ſtating this retention of the gol. as 
one of the terms of the contract and making a 
part of the conſideration, 


Upon the like principle the Court of Com. 


mon Pleas in Kirkman v. Price ordered the. 


Annuity deed (which was an aſſignment of the 
defendant's pay as a lieutenant in the navy) 
bond and warrant of attorney to be delivered up 


to be cancelled, becauſe the memorial only ſtated 


* 5 Term Rep, 598. 
* 1 II. Black. zog. 
4 generally, 
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generally, that 1601. had been paid for the con- part 17, 
fderation of granting the Annuity; whereas CHAP. IV. 


991. 148. 6d. had been previouſly lent to the de- 
fendant ; twelve guineas were retained by the 
plaintiff for the'expences of the deeds, and the 
remainder of the 160l. paid down at the exe- 
cution of the deeds. The ſame Court in Shove 
and Webb had under the like circumſtances 
ated in the ſame manner, becauſe the memo- 
rial had ſtated generally, that 1181. 19s. 3d. 
had been paid in money, whereas 711. 178. 6d, 
only were actually paid, 46l. 198. and gd. being 
a debt due for goods fold to the defendant. 
And Judge Aſhurſt in the King's Bench in an 
aſumpſit for the price of theſe goods faid, that 
« the Court of Common Pleas had very properly 
« ſet aſide and vacated the ſecurity, which they 
found themſelves bound to do under the ex- 
e preſs words of the ſtatute.” The King's 
Bench ſet aſide the Annuity in Jaques v. Withy®, 
becauſe the memorial ſtated the conſideration 
to be 340l. 10s. paid to the plaintiff, whereas 
the true conſideration was a judgment recovered 
againſt the plaintiff in B. R. for that ſum: and 
in Woſhburn v. Birch the memorial ſtated 
the conſideration to be ſo much money paid, 


: 1 Term Rep, 732. 
2 1 Term Rep. 557. 
3 5 Term Rep, 452. 
when 
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ration at dif- 
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when in fact part of the conſideration was the 
giving up a former Annuity. 

in arguing the caſe of Waſhburn v. Birch the 
counſel urged againſt the rule the two caſes of 
Symmonds v. Mortimer and ex parte Fallon; 
wich in ſome points of view might be conſi. 
dered to contradi& the principles of the fore. 
going caſes. But faid Lord Kenyon, * This 
* Annuity cannot be ſupported upon the au- 
ce thority of either of theſe caſes. In the for- 
„ mer money was paid at different times not 
for the purchaſe of different Annuities, but it 
« was intended from the beginning of that 
<« tranſaction, that there ſhould be only one Au- 
% nuity : it was a floating ſecurity, and when 
the laſt ſum was paid by the grantee, it was 
* conſidered as complcating the purchaſe of 
that one Annuity. The whole was a money 
% conſideration, and properly ſtated as ſuch in 
&« the memorial. In the other caſe cited, the 
“ conſideration was truly ſet forth in the me- 
« morial, as conſiſting of a ſum of money and of 
« giving up of a former Annuity, Whereas in 
& this caſe, the whole of the conſideration 15 
6 ſtated as ſo much money paid at the time by 
the grantee to the grantor.” 


* 
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zo. Not only the money agreed or contracted 
to be paid as the price of the Annnity is to be 
conſidered as part of the conſideration and there- 
fore to be ſet forth in the memorial, but every 
other part of the contract, which can affect the 
nature or value of the Annuity granted: as 
where in Sawyer v. Bunce a ſpecial agreement 
and covenant was indorſed on the deed to en- 
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able the grantor to redeem at a ſtated price, 


becauſe this agreement was not mentioned in 
the memorial the Court expreſſed a ſtrong opi- 
nion, that the Annuity deeds were void on this 
ſcore : but the matter terminated in a com- 
promize. And in the caſe laſt Trinity Term of 
Steadman v. Purchaſe * where an indorſed agree- 
ment for redemption was omitted in the me- 
morial, the Court made the rule abſolute to ſet 
aſide the judgment upon the ſame ground. 

To ſhew however, that lex non curat minima, 
and that the ſpirit of the Act is not to be alto- 
gether abandoned even for the letter, the Court 
of King's Bench rejected as trivial three objec- 
tions made to a memorial of an Annuity under 
this Act, in the caſe of Ince v. Everard* viz. 19, 
that the memorial did not contain the nominal 


t Mauuſcript caſe in Hunt 2d edition 74. in * R. 
Paſch. 35 Geo. III. 

6 Term Rep. 737. 

: 6 Term Rep. 545. 

| conſide- 
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PaRT II. confideration of 10s. ; 20, that it did not ſpecify, 
CHAP.IV. 


0 | that the \nnuity was payable for the portion of 
time from the laſt quarter day to the death d 
the Annuitant; and 3, that it contained ſome 
clerical ertors in a name and in figures, 


Alete, be. Having in the foregoing Chapter hazatded 


en ſuggeſtion, that the payment of the law-chargs 
confidera> and expences of the Annuity became a part of 
the contract, and therefore of the conſideration 

and conſequently that they ought to be ſet forth 

in the memorial, it is now incumbent upon me 

to ſhew how far the Courts have noticed or 

afforded grounds to maintain this opinion. I do 

not find, that the queſtion ever came directh 

before the Court. The circumſtance however 

has fo far come before them incidentally, as to 


enable us to collect their general ſenſe and opi- 


of 

nion upon the point. hy 

Fenner v. The caſe of Fenner v. Evans * muſt, if we con- WW; 

hs won ſider it attentively be brought to bear upon this na 
the law- | 


charges. Point : for although the principal queſtion be- 
| fore the Court were, whether a ſcire facias were ot 
an action within the meaning of the 2d ſection 
of the Act, which we ſhall preſently examine, WW (+ 
yet would it have been uſeleſs to proceed to con- 
- ſider this queſtion, unleſs the real conſideration 
of granting the Annuity had not been fully ſis 
ted in the memorial: the fundamental ground 


1 1 Term Rep. 265. K 
there« 
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therefore of the judgment in this caſe was 
the defect in the memorial from its not ſtating 
fully and truly the conſideration : and in what 
did that defect conſiſt? Namely, that the me- 
morial ſtated, that the plaintiff had received 
10001. as the conſideration for granting the An 
nuity : whereas in fact, he only received ool. 


oft Win money; and a reſpondentia bond for 27 11. and 


a Wl there was a dedudtion of 291. for law charges. 
h WI Now as the judgment of the Court preſuppoſed 
e n defective memorial, which in fact they alſo 
judged of, we mult neceffarily conclude, that 
the Court found this memorial defeQtive, as 
ly WM much from not ſpecifying the mode of account- 
ing for the payment of that part of the conſide- 
ration, which went to ſatisfy the law charges, as 
of that, which made up the amount of the re- 
ſponder.tia bond. From this deciſion therefore 
it follows, that wherever the law charges make 


part of the conſideration, they muſt be ſet forth 
e. ia the memorial, and that they then make a part 
e ot the conſideration when the grantee either re- 
on 


throws the payment of them upon the grantor. 
The caſe of Kirkman v. Price appears alſo 

concluſive, that the payment of the law charges 

makes a part of the contract or agreement and 


: 1 H. Black. 309. 
Cc there- 
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tains the amount of his own agent's charges, or 


K 'rkman 
v. Price. 
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— 


Rollen v. 


Williams, a + 


whole conſideration for an Annuity of 25. 


ſtron g caſe 
on the law 
charges. 
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therefore becomes a part of the conſideration ; 
for in a motion to ſhew cauſe why an Annuity 
ſhould not be ſet aſide becauſe the memorial did 
not fully and truly ſet forth the payment of the 
conſideration by ſtating generally, that the An. 
nuity was granted for the conſideration of 160], 
when in fact 99l. 148. 6d. had been previouſy 
lent to the defendant upon promiſſory notes, 
which the plaintiff gave up at the time of exe. 
cuting the ſecurities and allowing twelve guinea 
for the expences of the decds, paid only the re. 
mainder of the conſideration in money: and the 
Court made the rule abſolute ; holding clearly, 
that the particulars of the conſideration were not 
ſuſſiciently ſpecified. Yet the amount of the 
law charges, if not allowed, either did or mizht 
have made the difterence of twelve guineas in the 
conſideration. _ 

In Bolton v. Williams the ſum of 2000], the 


granted by Mary Charlotte Williams to Crefeel! 
for her Life out of a Rent Charge of zool. were 
thus ſtated in the memorial to have been paid, 
Viz. 11261. 58. to {rdjcife, and 5341. to Duboarg, 
by direction of Mary Charlotte Williams, and 


339 l. 13s. to Mary Charlotte Williams, Sc. 


making together the ſum of 2000l. which were 
paid in notes of the Bank of England: in lik? 


manner the conſideration of another Annuity ol 
42l, 
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42l. 10s. out of the ſaid Rent Charge of*3ool. rar ii. 


which was granted to Samſon for the Life of 
the ſaid Mary Chatlotte Williams, viz. 2971. 10s. 
were ſtated in the memorial to have been paid 
to her in notes of the Bank of England. 


It appeared in evidence in this cauſe, that 


Crefwell had employed Powell to lay out a ſum of 
money in Annuities, and that upon his having 
advertiſed in the papers, Bindley applied to him 
on behalf of Mary Charlotte Williams to ſell this 
firſt Annuity of 250l. to Creſwell, and afterwards 
in like manner the other Annuity of 421. 10s. 
with 6d. in the pound falary, which made gol. 
for receiving and paying over the whole Rent 
Charge of 3ocl. which for that purpoſe was aſ- 
ſigned over to Samſon. The two principal objec- 


| tions to the memorial were, that the conſidera- 


tion could not be truly ſet forth, as it was impoſ- 
ble, that theſe broken ſums could have been 
paid in bank notes: and that Mary Charlotte 
Villiams did not receive as much as the ſum 
ſtated. The other objections were that the con- 
ſideration of Creſwell's Annuity was not ſtated 
to have been paid by Jenkins for Creſebell: that 
Samſon's Annuity was in fact gol. and not merely 
421. 1cs. as ſtated : that the truſtee of the Rent 


Charge of Zool. for Mary Charlotte Williams was 


not ſtated as truſtee pro tanto for Samſen : and that 


de bond and warrant of attorney were not ſuffi- 


Cc2 ciently 


CHAP.IV, 


— 
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CHAP lv. 


| , 


Lord Thur- 


low's decree 
affirmed. 


ferent payments out of the purchaſe money wis 
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ciently deſcribed. As to the firſt objection Lori Lo 
Loughborough ſaid, that it did not apply o . 10 
Creſwell's Annuity: © for the 20001. might Wi a 
© have been paid down in bank notes and the mi 
parties might have broken them afterwards,” far 

In the Annuity of Crefwell it appeared to the us 
Court, that Mary Charlotte Williams had been po 
obliged to pay for law charges out of the 200cl th 
151. to Ba/four the attorney of Dubourg, 311. to w 
Palmer whom Creſwell by his agent inſiſted th 
upon employing to draw the deeds and 80, to of 
Powell. Mary Charlotte Williams objected to pay 1 
Palmer in particular, alledging, that ſhe had \ 


agreed to pay Ec]. to Powell, who was the only 


perſon employed by her in the buſineſs : but ſhe 1 


was compelled to pay theſe ſeveral ſums out ol i 
her purchaſe-money, and ſhe then executed the . 
deeds. a 


From Mr. Browne's report of this caſe it 
ſeems, that the omiſſion to ſet forth theſe dit- 


the ground of Lord Thurlow's decreeing on the 
24th of May 1792, that the aſſignment to Crel- 
well was void, for want of the inrolment of a pre. 
fer memorial thereof. For the only objections, 
which he reports to have been made againſt this 
memorial, were, that no mention is made of the 
payments to Pocoell Balfour and Palmer, and that 
the broken ſums were paid in bank notes. Lord 

| Lough- 
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Loughborough, as I have before obſerved, placed 


33g 


PART 11. 


to vo force in the objection of the bank notes; but CHAP. VI. 
— —⅛ 


ht as he confirmed the decree of Lord Thurlow, it 
he WT muſt be conſidered to have been affirmed on the 
8 fame grounds, on which it was made. But let 
be us ſee what Lord Loughborough himſelf is re- 
ported to have ſaid upon this very point: and by 
l, that we ſhall be the better enabled to conclude 
o WW whether or no, the payment by the grantor of 
d the law charges to the agent attorney or ſerivener 
of the grantee muſt be ſet forth in the memorial, 
in order to comply with the requiſitions of the 
Annuity Act. | 

Mr. Browne is ſhorter in his report of Lord 
Lougkborough's decree than Mr. Vezey : as to 
this part of it he ſays*': The manner of the 
„ tranſaction was, that Ardeſoif and Dubourg 
e were paid their demands and Mrs. Williams 
* inſtead of being paid the ſum ſtated in the me- 
% morial was actually paid only 2131. for 80l. 
* was paid out of her money to Pe 151. to 
Balfour and 3ol. to Palmer. There is no 
* evidence of an agreement between Mrs. Wil- 
* liams and Creſwell that ſhe ſhould pay his 
* agent; ſo Palmer's charge was Crefwe!['s 
* debt, not Mrs. Williams's. 
Mr. Vezey ſays *, © The manner, in which 


I 4 Bro. C. C. zog. 
2 2 Vez. 153, | 


Ce 3 * the 


Mr. Brown's 
report of it. 
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— nnd 
Mr. Ve- 
zey's report 
ot it, 


e the agreement with Crefwell, except what the 
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e the conſideration appears to have been paid, 
ein fact was, that Ardeſoif was paid all, that he 
* claimed; ſo was Dubourg ; but Mrs. Willian; 
* inſtead of being paid the ſum of 339l. 133 
e ſtated to have been paid to her received bene. 
** ficially a much leſs ſum ; 80l. having been at 
* the time diſſipated in the expences by the pay. 
* ment to Powell, 151. being paid to Balfour, 
* and 31l. 108. to Palmer upon a bill then pro- 
* duced. There is uo evidence of any terms of 


* deed indicates. That indicates that the 200d, 
* was to be paid ſor the benefit of Mrs. Wil. 
„ liams, as I have ſtated, The memorial ſays 
te it was ſo paid. | 

«© The original agreement we know nothing 
© of but from the deed itſelf. How has that 
* ſum of oocl. been paid to her uſe? Juſt at 
* the time, at the moment the money was pay- 
ing, Palmer brings his bill. There is no evi- 
* dence at all, that it was part of the agreement, 
* that Creſwcll's attorney ſhould be paid by her, 
On inſpecting the bill, the charges ſeem pro- 


per: but they are againſt Creſwell. In the W 
© courſe of this buſineſs the money, he has re- th 
s ceived, is to the uſe of Crefevell. Though that W g 
e ſum cannot be ſaid to be literally retained by n 


** Creſwell, yet it was deducted out of the ſum, 


'* which upon the face of the tranſaction was 
a « all 


5 


Ws. 
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« that it was part of the agreement, it ought to 


. « be (lated, for inſtead of receiving 20001. there 
. «is a deduction of what in the ordinary courſe 
i « of the tranſa ion would fall on Creel. 
. « Therefore the propoſition in the decree is true, 
5 © that the deed is void for want of inrolment of 
) « a proper memorial.“ 

f Although the caſe of Broombead v. Eyre 
c WE turned chiefly upon retaining or returning a 
|. part of the conſideration under the fourth ſec- 


. don of the AQ, yet enough was ſaid by the 
's Court in that caſe upon the law charges making 

2 part of the conſideration to authorize me to 
g Wl claſs it with the foregoing caſes, which confirm 


t ny opinion upon this important queſtion to moſt 
at WW ſufferers under hard Annuity bargains. Two 
'- Wh objections were taken to this Annuity : the firſt 
i- WH vas that the conſideration was not paid a-cord- 


t, Ning to the fourth ſection of the Act: the ſecand, 
r. chat it was improperly (tated in the memorial. 
It appeared to the Court, that the conſideration- 


e money (6o0l.) was paid to the defendant : bur 


- that 191. 1 1s. 4d. were deducted to pay R. Wood 
at WF gate's bill and gl. were paid for procuration 
money. The memorial ſtated the confideration: 


5 T. Rep. 597. and rather more largely from a Man: 
> Wl #ript Caſe in Mr, Hunt's uſeful Collection. 24 edit. 159. 


l Cc4 OL 
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all to be applied to her uſe. Suppoſe it fair pant 11. 
& and that there was no ſudden impoſition, but SHA IV, 


Another 
caſe upon 
law charges, 


— 
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Conhdera- 
tion beds 
Guy TO de 
fen 

vned ia the 
1c mortal, 


conſideration. And his bill of charges wx 


© were made by the purchaſer under colow 


„exorbitant items were deduced out of it, it 
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of 6ool. to have been paid to the defendant: 
and took no notice of Woodgate's deduction fo; 


his bill and procuration-money. Broomhead va 


a truſtee for Voodgate, who really advanced the 


paid immediately back out of the conſideration. 
money. The Court here ſaid amongſt other 
things: that * the purchaſer of the Annuity ouzly 
to pay for the memorial, ſo that if it was charged 
Hor any other improper or exorbitant charge: 


of his being a ſcrivener (the ſame muſt hold 
of the real ſcrivener of a purchaſer) © and he 
* deducted thoſe charges (the ſame ] preſume, 
if in the other caſe he threw them upon the 
vendor) out of the conſideration-money, which 
* he advanced himſelf, it certainly was return. 
ing money within the fourth clauſe of the Ad. 
«© Thar here the 19]. 118. 4d. was a very unrea- 
* ſonable and improper charge, and when theſe 
* reduced the conſideration to 58-1. 8s. d.: 
© but the memorial ſtates it to be 6ccl. fo that 
© at all events it was improperly ſtated in ite 
% memorial.“ | 
42. We have ſtill to conſider how theſe dit- 
ferent conſiderations are to be expreſied in the 
memorial directed to be made of them. It has 
been therefore ſolemnly decided, that although 
5 every 


le 


iS 
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every deed, by which an Annuity is granted or 

ſecured muſt be ſpecified in the memorial, yet it 
is not neceſſary, that the conſideration ſhould be 

mentioned in the memorial more than once. 

For ſaid Lord Kenyon in Hodges v. Money and 

Bailey: As the Act of Parliament only re- 

« quired, that the memorial ſhould contain the 

« conſideration of granting the Annuity, it would 

be abſurd to repeat the ſame thing ſeveral 

« times in the ſame memorial, though ſeveral 

« deeds were given for ſecuring the ſame An- 

e nuity, each of them expreſſing the conſidera- 

« tion.” In Coufens v. Thomſon where the con- 
ſideration of an Annuity of 200l. was only re- 
cited in the memorial to have been 1200l. it was 
objected againſt as inſufficiently deſcribed. But 
the Court expreſsly gave it as their opinion, 
that it was ſufficient if the conſideration of the 
« Annuity appeared on the memorial, whether 
* it were there ſtated as a fact or only recited : 
* that independently of the deciſions upon the 
* ſubject, the reaſon of the Act of Parliament 
ed to the ſame concluſion ; for that the object 
* of the Act was merely to give full notice of 
© the whole tranſaction to the public, which 
„might be as well conveyed in one form as 
another.“ 


1 4 Term Rep. 502. 
* 6 Term. Rep. 335. 
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Of the 
Wen ty days, 


Whetherall 
the deeds 
ate avoided 
by the a- 
voidance of 
me. 
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Upon that part of the firſt ſection of the Ad, 
which directs the memorial to be regiſtered 
within twenty days, the Courts have been ver) 
explicit in determining, that the twenty day; 
are to be computed excluſively of the day, on 
which the deeds were executed. In the caſe e 
parte Fallon and Uxer where the deeds were 
executed on the 6th and the memorial regiſtered 
on the 26th of the ſame month, it was urged, 
that it was not within the time required by the 
Statute. And Lord Kenyon ſaid : © No doubt 
can be entertained upon this objection, It 
% would be {training the words to conſtrue the 
twenty days all incluſively. Suppoſe the di- 
& rection of the Act had been to inroll the me- 
4 morial within one day after the granting of 
e the Annuity, could it be pretended, that that 
„ meant the ſame, as if it were ſaid, that it 
« ſhould be done on the ſame day, on which the 
ce act was done? If not, neither can it be con- 
ce ſtrued incluſively, where a greater number ol 
« days is allowed.“ 

There are few words throughout the whole 
Annuity Act, which are more important, or that 
have been more differently expounded, than 
theſe laſt. words of the firſt ſection, otherwi/: 
every ſuch deed, bond, inſtrument or other aſſurance 


ſhall be null and void, &c. It is reported to 


3 5 T. Rep. 283, 
have 
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bare been repeatedly decided by the Court of 
King's Bench, viz, in Willey v. Wheeler, Trin. 
31 G. III. and ex arte Chſter, Paſch. 32 G. III. 
' where one deed out of ſeveral, by which an 
Annuity was ſecured, had not been properly 
regiſtered, that this particular deed only was 
Te aroided. And the Court was of this opinion, 
ed Wl obſerving, „“ that the word /uch in the Annuity 


0 « At confined the operation of that clauſe to 
ic Wl « the particular deed, which was not truly re- 
bt cited in the memorial,” It is ſingular how- 
It erer, that in the preceding Michaelmas Term, 
32 Geo. III. the ſame Court in Hopkins v. Waller 


had made abſolute a rule to ſet aſide a judg- 
ment becauſe the warrant of attorney had not 
of been regiſtered. This judgment was in fact 


I contradictory of the other two: becauſe accord- 
t ag to the two former caſes the reſt of the ſecu- 
e WW ities might have ſtood, although the warrant of 
„attorney were not regiſtered : for an improper 
Y and irregular regiſtery of a deed renders it as 


effectually void as the total omiſſion to regiſter 
c it at all. | 
it There can be no doubt, but that this caſe of 
Il Ho Nn v. Waller is faithfully reported, for the 
G Court of Common Pleas in David/on v. Foley and 
s hers * withheld their judgment upon a limilar 
1 4 Term Rep. 695. 


| 2 2 H. Black. 12, 
e caſe, 


395 


PART II. 
C HAF. IV. 


Contrariety 
of opinions. 


396 


FART II. 
CHAP, IV. 
— — 


The point 
fertled by 
Lord Lough - 
borough, 
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caſe, till they were acquainted with this deciſic 
of the King's Bench, and with which afterwards 
they fully concurred. But this Annuity A 
mult ſurely poſſeſs a very ductile and pliabl 
quality to ground ſuch a ſucceſſion of oppoſite 
opinions of the ſame Court upon the ſame point, 
For in Michaelmas Term, 33 Geo. III. in Sau. 
ders v. Hardinge Lord Kenyon having found 
one of the deeds ſecuring the Annuity void from 
not having been properly regiſtered ſaid, “ this 
aſt judgment cannot be ſupported, but this 
will leave the other ſecurities ſtill in force.” 
However this unaccountable oſcillation of 
opinion has been now irrevocably fixed by the 
very accurate and ſolid determination of Lord 
Loughborough in the Duke of Bolton v. Williams, 
„t has been ſaid that the Court of King's 
© Bench had ſuppoſed, that if there is a defect in 
one inſtrument, that will make only that par- 
c ticular defective inſtrument void, but that all 
„ the others might be uſed. I he quotations 


« from the Court of King's Bench turn out here - 


„ juſt as they uſed in the Court of Common 
„ Pleas: they never ſtand an enquiry ſrom the 
4 Court itſelf; I am now informed, that no ſuch 


„idea was entertained by that Court. Tic 


© Courts of Common Law, which will upon their 
WH Rep. 9. 
? 2 Vez, jun. 154. Vid. allo 4 Bro, C. C. 310. 
“ general 


al 
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general juriſdiction enter into the validity of 

« the warrant of attorney, or judgment upon 

motion, in the particular application under 

the Act will only ſet aſide the judgment or 

execution or vacate the warrant of attorney; 

hut the juriſdiction does not extend to order- 

ing the bond to be delivered up; and if ever 
« done, it has been done inadvertently. The 

« firſt clauſe of the Statute 1s that, which directs 
„that a memorial ſhall be inrolled of every 
* deed bond inſtrument or aſſurance, by which 
* any Annuity ſhall be granted. It is difficult to 
put it in more expreſs terms than that it ſhall 
contain them. All the different parts, the 
bond, warrant of attorney, the bond from the 
* ſurety, all make but one aſſurance; the object 
* 1s, that the aſſurance and all the component 
parts, ſhall be ſet forth, therefore the expreſ- 
{* hon is uſed clearly enough; and a memorial, 
that does not contain every deed, bond, in- 
«* ſtrument, or other aflurance, is not valid 
*- within the Act. It proceeds to ſay, that other- 
** wiſe every ſuch deed, bond, inſtrument, or 
* other aſſurance, by which an Annuity is 
„granted, ſhall be null and void to all intents 
* and purpoſes. The word /uch means every 
* one by which an Annuity is granted, and can 
* refer to nothing elſe. The other conſtruction 


* will not agree with either the common, legal, or 
« (trick 
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CHAP.IV. «© that conſtruction, for © every you muſt ſub. 


—— 


In part al- 
ſented to by 
Lord Ken- 
von. 


ie each.“ They are not to be taken jj. 
* culatim, but collectively; and otherwiſe the Ad 
** would be defeated. Suppoſe the aſſurance wz; 
„bond, warrant and judgment, and the bond 
© was defectively ſet forth, ſhall you ſay the bond 
eis bad, but the judgment good and ought to be 
executed without the bond to ſupport it? Sup. 
6 poſe it had been money in the funds, and that 
be the bond was defective, would you fay that 
« was void, but the demiſe was to ſtand? The 
ce plea to any of theſe inſtruments wou'd be, 
& that the memorial was not good to the whole; 
« and though the Court will not proceed further 
e than the application requires, yet there is no 
&« doubt in that or any other, that the conſe- 
« quence of the defect affects all the parts of 
the tranſaction, becauſe all are to be taken to- 
ce gether, and cannot be ſevered fo as to give el- 
& fect to one.” | 

This great and important caſe was ultimately 
determined in Trinity Term 1793: and as lately 
as Michaelmas Term 1795, Lord Kenyon in 
Hart v. Lovelace ſpoke thus to the queſtion:“ 1 
* am not prepared to ſay, whether or not all the 
ce inſtruments given to ſecure an Annuity mult be 
& ſet aſide merely becauſe one only 1s not proper- 
« ly regiſtered. The caſes on this ſubject are not 


N cc 
3 recoſ- 
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on WT © reconcileable : but in the lateſt of them Lord 
b. © Loughborough, who drew the Annuity Act, 
decided in the Court of Chancery, that if any 
a (one of the deeds conſtituting the aſſurance for 
28 the Annuity was not properly inrolled, all the 
d © inſtruments were void. We are not now to 


determine that point: but the ſtrong inclina- 
« tion of my opinion is, that any defect in the 
©® memorial of one of the deeds, will vitiate the 
whole aſſurance.“ 

The words of the Court in Grant v. Foley * 
are a fair comment upon the intent and effect of 
the 2d ſection of the Annuity Act. © The 
* Statute requires, that whenever any ſtep is to 
be taken reſpecting an Annuity granted be- 
* fore the Act paſſed, an inrolment mult be 
„made like to the memorial, which muſt be 
* made at the making of a new grant, that 1s, 
the ſtate of the parties, as they are at the time 
* of the inrolment.” 

if we come to connect this doctrine of the 
Court of Common Pleas with what fell from 
Lord Loughborough in Bolton v. Williams, viz. 
that „no perſon can claim in right of another 

* grantee 


C. B. 


* 2 Vez. 156, and as Rrown ſays (311. 4 C. C.) “it is 
“perfectly 


1 Manuſcript Caſe in Hunt. 2d edit. 43. 23 Geo. III. 
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ce grantee of an Annuity without having that 
derived to him under a proper memorial re- 
<< piſtered of the aſſignment being made: for it 
„ muſt appear by the regiſtry, who is the real 
* owner and beneficially entitled to the An. 
*& nuity :” I am at a loſs, to know how tore. 
concile it, with the very explicit deciſion of the 
King's Bench in Bromley v. Greathead, when they “ : 
determined that the regiſtering of an aſſignment d 
of an Annuity once inrolled was neither requi. : 
red by the words nor the ſpirit of the Act. With ouy 
due deference to the authority of the Court, [ 
humbly ſuggeſt, if the noble Lord, who drey aſh 


the Annuity Act be right in his poſitions, that 


before proceſs can be had againſt a grantor of of 
an Annuity granted before the AQ, the ſtate of 
the parties mult be ſet forth in the memorial, as ac 
they are at the time of the inrolment, and that 1 
no perſon can claim in right of another grantee ” 
of an Annuity without having that derived to 10 
him under a proper memorial regiſtered of that . 

a 


aſſignment being made, then muſt the Act re- 
quire a memorial to be regiſtered of the aſſign- up 


ment: for how otherwiſe will it (Lord Lough- . 
borough ſays mut) appear by the regiſtery. whv i 8 


ce perfectly clear, that no perſon can claim under an Annuity di 
% granted to another, where there is not a good memorial; 


« for it mult appear by the memorial, who has the preſent 
s ſubliſting right,” 
the 
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lle real owner or beneficially entitled to the An- part 11, 


ty? The reaſoning of Lord Loughborough 
b evidently bottomed on the beneficial eſſects, 
which the regiſtery is ſuppoſed and intended to 
operate upon the grantor of the Annuity. And 
find it difficult to conceive the grounds, upon 
which the Court of King's Bench, which in Dix- 
n v. Birch and Toyte, declared the object of the 
Statute to be the protection of the grantor have by 
theſe deciſions eſtabliſhed rhe neceſſity of regiſ- 
tering a memorial of an aſſignment of gol. part 
of an Annuity of 1ool., and determined that an 
aſſignment of the whole Annuity is not required 
to be regiſtered either by the words or the ſpirit 
of the Act. But non noſtrum ft— 

In Bromley and Greathead * Mr. J. Groſe, who 


had been counſel in Grant and Foley, (in which 


latter caſe, the neceſlity of regiſtering the aſſign- 
ment from Grant to Dallas was admitted), ſaid 
that was a caſe, in which the aſſignment exiſted 
at the time of the inrolment of the firſt deeds, and 
that that was the reaſon of the deciſion. And 
upon the ground of this diſtinction did the King's 
Bench decide both the caſes of Bromley and Great- 


bead and Dixon v. Birch and Toyte : but the Re- 
porters inform, us not in what the Court made that 


lilference to conſiſt. It would have been ſatisfac- 


Hunt. 2d edition, 44. 
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tory had they noticed the rules grounds or 
principles of Law, by which an aſſignment of 
an Annuity made on the nineteenth day after 
the grant and before inrolment differs from an 
aſſignment of it on the twenty-firſt day after the 
grant when it has been inrolled, as to the origi. 
nal grantor of the Annuity, for whoſe protection 
this regiſtery was inllituted. 

The only conſtruction, which I find the Court 
has put upon the words of the 3d ſection of the 
Act, Cand which ſhall le in money only) is in the 
caſe ex parte Fallon et Uxor. Two objections 


were ſtarted againſt an Annuity granted by Fallon 


and his wife: one of them was, it's not being 
regiſtered within twenty days incluſive of the 
execution of the ſecurities, of which 1 have before 
ſpoken. The other, that the whole conſidera- 
tion was not paid in money to the grantor 
againſt the 3d ſection of the AQ: the greater 
part of the conſideration having been paid by 
direction of the grantors to a former Annuitant 
for the aſſignment of his Annuity, and the re- 
mainder 105. paid to Fallon. 

Lord Kenyon obſerved “ that it was not ne- 
ce ceſſary then to determine, whether an aſſign- 
* ment of one Annuity be a ſuſſicient conſider- 
& ation for the grant of another within the An- 
«© nuity Act. (A clear proof, that he looked upon 
« the caſe as undecided.) The great miſchief 

e intended 


«1 
1 t 
[1 \ 
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u intended to be provided againft by the Legiſla- 

« ture in this Act was the fraud and circum- 

« yention of thoſe, who took advantage of the 

« neceſſities of diſtreſſed perſons deſirous of 
« taking up money upon Annuities by putting 
« off goods upon the latter at their own price 
& inſtead of money, which goods they were 
© afrerwards to diſpoſe of at a conſiderable loſs. 
« For this reaſon the Legiſlature required, that 
« the conſideration ſhould be in money and not 
« in goods. But it is not neceſſary nor was it 
« ever intended, that the money ſhould be actu- 
« ally told down at the time of the grant. If it 
be a bond fide tranſaction and the money be 
© really paid to the grantor or to his uſe, it ſatiſ- 
© fies the words and meaning of the Act. Now 
“that was the caſe here. The grantee paid a 
* valuable conſideration for this Annuity, which 
the grantor received, though not immediately 
from him; yet it was paid on the grantor's 
* account, I am not indeed prepared to ſay, 
* that any Annuity however obtained or for 
* whatever ſum is a ſufficient conſideration with- 
in this Act for the grant of another Annuity : 
* but at any rate this was purchaſed in the way 
* of agency by the requeſt and for the uſe of the 
* grantor.” 

Aſhburſt J. concutred. 


Buller J. ** The Annuity Act intended to pro- 
D d 2 hibit 
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e hibit the purchaſe of Annuities for goods he. 
*« longing to the grantee, by the ſale of which x 
* a price ſtipulated by himſelf the grantee gained 
© an unreaſonable and fraudulent profit out of 
the conſideration, which was pretended to be 
* advanced. And therefore it is expreſsly re. 
* quired, that the conſideration ſhall be in money 
and not in goods. But that cannot affect thi; 
c tranſattion; for here the purchaſer of the ſe. 
* cond Annuity cannot be ſaid to have ever been 
in poſſeſſion of the firſt on his own account; 
“for he redeemed it at the expreſs requiſition 
of the grantor and on her account; and muſt 


e money for her uſe, which is the ſame as if he 
e had paid it to her. And then this cannot be 
&« diſtinguiſhed from the caſe of a debt for fo 
much money actually borrowed of the grantee 
e by the grantor.” 


Groſe J. The object of the Act was to pre- 


vent the payment in goods inſtead of money, 


but I conſider the 6451. as really paid to the 


« Fallons.” 
To the conſtruction alſo of this part of the Ad 
is applicable the ſaying of Lord Kenyon, which 


. I before quoted in Rumball v. Murrey, “ 1 agret 


« with the conſtruction put at the Bar, that 
« money is mentioned in the Act, as contradil- 


s tinguiſhed from goods, and fo far notes when 


« paid 
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« paid are money within the meaning of the 
ge A =_ 

Important and general as is the caſe intended 
to be provided againſt by the third ſection of the 
AR, it is utterly unaccountable, that it does not 


appear to have ever come directly before the 


Court: if it have, it has eluded my reſearches. 
The difference between this third ſection and the 
firſt ſection of the Act does not conſiſt in the ul- 
timate effect or conſequence, which in both caſes 
is the avoidance of the deed, but in the cauſe of 
ſuch avoidance; in the firſt by omitting to in- 
ſert ſomething in the memorial, in the ſecond by 


omitting to inſert ſomething in the deed. I will 


exemplify my meaning by a real caſe, which has 
come before the Court, though I cannot from the 
report of it conclude, that the Court applied it's 


deciſion to the effect of this third ſection of the Act. 


The caſe I allude to is the Duke of Bolton v. Wil. 
liams *, where the Chancellor in ſpeaking of the 
memorial's being defective from not ſetting forth 
truly the payment of 2000l. by Creſwell to Ma- 
ry Charlotte Williams ſaid, © Inſtead of being 
* truly it is falſely ſet forth. The money was 
not in truth paid by Creſtoell, but by an agent, 
'* whoſe name ought to have been ſet forth. It 
* ſhould have H ated, that it was paid by Jenkins 
and on behalf of Crefeoell.” 


1 2 Vez. 153. 
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words at length. It appears therefore uncon. 
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Upon this deciſive opinion of Lord Lough, det 
borough we mult conclude, that at all events the 
Annuity granted by M. C. Williams to Creſuel WM the 
was void: and it appears from the report, that WM fe 
it was found void from the defective memorial the 
under the operation of the firſt ſection. Yet Va 
upon reflection on theſe words, it ſhould have ju 


Cre/well, we are naturally led to conclude, that 
the Court looked to the third ſection of the AQ, 
which poſitively directs, that in every deed bond 
or affurance the name or names of the perſon 
or perſons, by whom and on whoſe behalf the 
faid conſideration or any part thereof ſhall be 
advanced ſhall be fully and truly ſet forth in 


trovertible, that in every caſe, where the grantee 
of an Annuity does not actually pay the money 
himſelf in perſon, the agent's name, by whom he 
pays the conſideration muſt be fer forth in every | 
deed bond or aſſurance, by which the Annuity is 
granted or ſecured to him. It prohibits not the 
payment of the conſideration by an agent, but 
annuls every deed, which does not ſpecifically ſet 
forth upon the face of it the name and function 


The feurth ſection of the Act has given riſe to 
three diſtin claſſes of caſes ; the #777 relates to 
he return or retention of any part of the conli- 

_ deration 
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deration on any pretence whatever, the non- Pax 1. 
payment of notes given as the conſideration, and CHAT; | 
the payment of the conſideration in goods: the 

ſecond claſs concerns the perſons, who may and 

the time when they may apply to the Courts to 

vacate the Annuities : and the third reſpects the 

juriſdiAion of the Courts. 

Of the firſt claſs is the before-mentioned caſe Of retaining 
of Broomhead v. Eyre, where the bill of charges a rr 
including the procuration-money received by ue 
Woodgate the real purchaſer was looked upon 
as a retention of a part of the conſideration- 
money within the fourth clauſe of the Act. On 
which occaſion according to the Manuſcript 
Caſe in Hunt, “the Court of King's Bench 
© ſaid, that the Public were much indebted to 
: * the excellent perſon, who drew up the Act of 
Parliament, which enabled them to put an 
e end to tranſactions of this ſort, and that the 
$ 
e 


effect of the Act would be at an end, if they 

* ſuſfered a caſe of this kind to eſcape them: 

* that it had been long determined, that if the 

t * lender of the money charged for procuration, 
* it was Uſury, becauſe he was not entitled to 

1 it for putting out his own money.” Although 
the Court ſeemed alſo to have made up their 
mind upon the other objection made to this 
Annuity, which as before obſerved, was the 
defect in the memorial from not ſetting forth the 
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law-charges, yet the Court added, that they 
** would make the rule abſolute on the ground, 
ce that it was within the fourth clauſe of the Ad, 
* as a warning againſt ſuch ſhameſul tranſac. 
ce tions.” Of the like tendency was the caſe of 
Cox v. Wright *, where the King's Bench {et aſide 
an Annuity ior a defect in the memorial, which 
ſtated, that 5ool. were to be given for an An. 
nuity of 10ct.; but 150] had been retained for 
the payment of a year and a half's Annuity. It 
appears ſingular, that in this caſe, the deeds were 
not ordered to be cancelled under this fourth 
ſection, whereas they ſeem to have acted under 
the firſt ſection only. The caſe of Watts v. Mil. 
lard applies to the fourth clauſe of the AQ, as it 
is reported in Mr. Hunt's Manuſcript Caſe; 
although the Term Reports make it turn ſolely 
upon the defect in the memorial, The fact was, 
that the memorial ſet forth the whole conſidera- 
tion as paid to the defendant, whereas the plain- 


tiff paid 5ol. part of it with the defendant Mil- 


lard's conſent to ſatisfy a creditor of Millard's, 
But the Court held, that the receipt of gol. 
6e admitted by the grantor as money for another 
© perſon made the Annuity void, becauſe it was 


© retained on @ pretence within the fourth ſection 


** of the Annuity Act.“ 


* Manuſcript Caſe in Hunt. 2d edit, 162. 
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The ſecond claſs of caſes under this fourth raxr 11. 
ſection of the AQ, concerns firſt the perſons, CHAP, We 
who are empowered by it to make the applica- Of the per- 
tion to the Court; and by the words of the Ac may apply 
dis ſeems to be confined 10 the perſon by whom Cours. 
the Annuity or Rent Charge is made payable. Yet 
the Courts ſeem in a variety of inſtances to have 
extended this beneficial effect of the Act to 
other perſons, than the mere grantor of the An- 
nuity, As in Saunders v. Hardinge *, where a | 
judgment creditor of Hardinge the grantor ap- id 
plied to the Court, in which a judgment was en- Þ 
tered up again't him on the Annuity bond, with 
a view of letting in a ſubſequent judgment of his 
own: and obtained a rule to ſhew cauſe, why the 
judgment and the writ of fieri facias de bon. eccl. 
had thereon ſhould not be ſet aſide on account 
of a defect in the memorial, which had not truly ſet 
- WH forth the real and full conſideration. It was 
- W urged y the plaintiff's counſel, that if the An- 
- WH nuity were to be vacated from any defect in the 
„memorial, it could only be done on the motion 
„or the defendant, but not of a ſtranger. The 
1 WH rule was in fact made abſolute on account of the 
$ defect in the memorial: but Graſe J. on the oc- 

1 cation made a very pertinent and important diſ- 
tinftion between the operation of the fourth and 
the firſt ſection of the Act: viz. © The fourth 
section referred to, which ſays, that the grantor 


x 5 Term Rep. 9. 
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* may apply to the Court, &c. refers to a dif. 
« ferent claſs of caſes, thoſe where part of the 
% conſideration is returned, &c.“ In the before. 


tion, upon which the Court ſet afide the An. 
nuity on account of Moodgate's retaining or re. 
ceiving back part of the conſideration- money 
was made by Mr. Wade the ſurety in the bond 
with Eyre. But it may be preſumed, that the 
ſurety was looked upon as a grantor. Of this 
opinion the Court ſeems very tenacious : for in 
Garrood v. Sanders they diſcharged a rule for 
ordering the deeds to be delivered up and can- 
celled, becauſe they were not inrolled within 
twenty days of the execution. The Counſel ad. th 
mitted the deeds were void under the firſt ſe&ion * 
of the Act, but contended that the Court had no b 
authority to order them to be cancelled under 
the iourth ſection, which confines that authority 
to the caſes ſpecified in the fourth ſection and Ml a 
the application of the grantor. But t 

„The Court ſaid, that the words of the fourth x 
& ſection were expreſsly confined to caſes, where 
e the application was made by the grantor him- 
“e ſelf: and that it appeared immaterial, whether 


+ livered up, as they were clearly nullities by 


8 

t 

. * the deeds in queſtion were or were not de- 
: 0 

b 


7 6 Term Rep. 404, and fuſins in manuſcript : apud Hunt. Bt : 


edit. ii. 235. 


« reaſon 
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reaſon of the firſt clauſe *: that they had no 
* power to ſet aſide the deeds, becauſe there 
„never was an Annuity in exiſtence; and 
although Douſlerry were an aſſignee of the 
& leaſes, he was not ſufficiently intereſted, as 
« appeared by the fourth ſedion of the An- 
% nuity Act, which ſpecifies what intereſt en- 
te titles a perſon to ſeek relief in that Court.” 


This latter part of the judgment of the Court is not in 
me Term Reports. It appears in reality rather a ſingular 
reaſon : for if before the expiration of twenty days from the 
execution no Annuity exifted, becauſe no inrolment had been 
made, then I conceive an aſſignment of ſuch Annuity or an 
inſurance made upon it could not be valid, Suppoſe then 
the grantor dies before the expiration of the time for inrolling 
without any inrolment made ; Quere the validity of an af- 
ſignment or a policy made before his death: and if the ne- 
ceſſity of inrolment ſurvive the duration of the eſtate granted? 
In the caſe of Bellingham v. Alſop (Cr. Jac. 52, and Noy, 
106.) a bargainee before inrolment bargains and ſells to 
another, and afterwards the firſt deed is inrolled, and after 
that the ſecond : yet it was holden, that nothing paſſed from 
the bargaince, as he had not any eſtate in him at the time of 
the bargain and ſale made to him to give to a ſtranger. And 
they held, that until the inrolment the eſtate was in the bar- 
gainor and nothing paſſed from him. Quere, then how far 
theſe principles apply to the Annuity Act? The Inrolment 
Act of Henry VIII was made for the ſecurity of the pur- 
chaſer and the inrolment is a part of the ſecurity, which the 
vendor is obliged to complete. The regiſtering under the 
Annuity Act is for the benefit and protection of the grantor 
and is to be done hy the grantee for his own ſecurity. 
| | The 
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The inference, which flows from theſe ha 
words can ſcarcely be juſtified ; for the fourth 


ſection of the Act does not certainly ſpecify, 


what intereſt entitles a perſon generally under 
the Act to ſeek relief in the Court; but it ex. 
plicitly and excluſively gives the power to the 
Court of ordering the deeds to be cancelled at 
the application only of the grantor in the caſes 
of returning or retaining of any part of the 
conſideration- money, or of the notes in which 
payment was made not being duly honoured, or 
of the conſideration being in goods : but it ſpe- 
cifies not what intereſt a man muſt have to ap- 
ply to the Court upon other grounds. In aun. 
ders v. Hardinge the ſecond judgment creditor, 
who applied to the Court to have the firſt judg- 
ment ſet aſide for a defect in the memorial under 
the firſt ſection evidently was in no ſenſe a 
grantor of the Annuity, but a total ſtranger to 
it: and therefore he would not, I preſume, have 
been admitted by the Court to apply to have 


the deeds cancelled under the fourth ſection, 


becauſe Mr. Hardinge had returned part of the 
conſideration. That application could have been 
made by none but Mr. Hardinge himſelf. 

The diſcordant determinations of the Courts 
upon the length of time, beyond which they 
have refuſed relief under this Act are not eaſily 
to be drawn into uniſon. It is highly important 

I 10 


AND ANNUITIES. 


"4 


to ſift the grounds of their variance; as nothing RT ii. 


can more materially affect the perſons, for whole 
benefit the Ack was made, than the knowledge 
of what ads of their own will preclude them 
from the relief and redreſs, which the A& in- 
tends and holds out ro them. It appears repug- 
nant to the firſt principles both of law and 
equity, that this Statute ſhould be converted into 
a dead letter upon any unſettled precarious ar- 
bitrary diſcretionary or uncertain ground what- 
ever. The Act itſelf contains no limitation of 
actions or applications to be made under it. The 
ſpirit and principle of the Ad directly militate 
againſt any ſuch limitation. Nor do I conceive 
how the Common or Statute Law can warrant 
any other bar by way of limitation of time, than 
under ſome of the numerous caſes, for which 


| one or the other of them has provided from 


fixty years in a writ of right to twelve months 
under particular Statutes. In this whole Sta- 
tute I do not diſcover a word, which even tends 
to import confer or give any reſulting or reviving 
right to the-grantee to hold his Annuity againſt 
the grantor under deeds or ſecurities which are 
ipſo facto void. Quod ab initio non valuit, tractu 
lemporis non valebit is a maxim of law emphati- 
cally applicable o this caſe. Were the ſecuri- 
ties only voidable, it would be obvious how the 


aches of an individual might prevent their being 


avoided, 
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avoided. But in the caſe of the Annuity Ag, 
the avoidance of the ſecurities is affected by the 
operation of the Statute ; the laches or condud 
of the grantor cannot affect that operation: and 
the Court can only deelare, where it has operated 
and where not: they cannot narrow, extend, 
ſuſpend or check the operation of the Statute 
Nor can I collect from any part of the Statute, 
that any other diſcretion is thereby given to the 
Courts, than in the mode and degree of puniſh. 


ing the miſdemeanors of thoſe; who contract vic 


infants or take exorbitant fees for procuration- 
money, | 

Upon theſe principles did Lord Lovghbe- 
rough, who muſt certainly be preſumed to knoy 
the true ſpirit and meaning of his own AQ de- 
clare in Grant v. Foley, that the Court had no 
right to refuſe ſummary relief, where the AG 
operated by annulling the fecurities. It was in 
that caſe objected that the application came 
too late to ſet aſide an execution iſſued on a 
judgment entered on an Annuity bond, and 


that as the party knew long before, that the 


v aſſignment of the Annui:y was not inrolled 
* he had been guilty of /zches in not applying, 
1 and that the Court were not bound to give 
„ ſummary relief.“ In anſwer to which Lord 


* Manuſcript Caſe in Hunt. ad edit. 235. C. B. Tri. 


13 Geo. III. 
Lough 
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Loughborough Ch. J. ſaid, © That it was not 
poſitively. charged, that the party applying did 
« know, that the memorial was irregular : and 
„ that if he had known it, he doubted whether 
« the Court could refuſe to give ſummary relief 
« on his application : that the Statute declared 
« the proceeding to be null and void; ſo that the 
«Court was doing no favor: conſequently that 
the execution mult be ſet aſide.” 

Under this determination of the Court of 
Common Pleas, which appears ſo intimately 
founded in the ſpirit principles and words of the 
Annuity Act, it ſhould appear ſettled, that a 
grantor is not precluded by any length of time 
from applying to the Court for relief under the 
A&, which certainly does not undertake to pu- 
iſh the grantor for his perſonal laches, but only 
the neglect of the grantee in not regiſtering a 
memorial of the tranſaction in a proper manner 
ind within the limited time. A grantor may 
be a long while wholly ignorant of the nullity of 
the deeds and aſſurances he may have entered 
into; after having been adviſed of their nullity, 
he may ſtill doubt: even after he may have 
made up his mind to apply to the Court, ab- 
ſence difficulties and doubts of his vitneſſes, 
pecuniary or other embarraſſments of his own 


ton to the Court; and it would be truly harſh 
6 to 


appear to be juſt reaſons for deferring his applica- 
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PART n. to ſhut him out of the relief given by the St. 
chAb. Iv. 
— 


Kenyon and 
Lord Lough- 


A TREATISE ON USURY 


tute, becauſe he may have let one or two term 
go by (to his own loſs) without purſuing a re. 
medy, which the A& confines to no limitation 
of time whatever, 

Lord Kenyon however, who on moſt occa- 
ſions ſeems to have been rather diſpoſed to ex. 
tend, than confine the remedial efe4s of the 
Act, upon this point appears to have differed 
from Lord Loughborough. For in Simmonds v. 
Mortimer, where the caſe turned upon the u- 
lidity of the memorial, but the application was 
made by the defendant and the facts were ſup- 
ported only by his affidavit after the death of the 
agent, who had negociated the Annuity between 
all parties, Lord Kenyon Ch. J. having ſtopped 
the counſel againft the rule ſaid: © The length 
“of time, which has elapſed ſince the granting 
of this Annuity and the defendant's having 
« lain by till the death cf the agent, by whom 
* the buſineſs was negociated, and till all evi- 
6 dence of the tranſaction, except what he him- 
& ſelf has diſcloſed was loſt, might perhaps have 
e been a ſufficient anſwer to the application 
« without entering further into the merits of it.” 

According to the Manuſcript Report given by 
Mr. Hunt of the caſe of Couſins v. Thomſon”, 
1 5 Term Rep. 159. | 
2 Hunt. 2d edit. 238, and 6 Term Rep. 335. 
- which 
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toy 


PART II. 


ters, Lord Ken ſi to have CHAP.IV. 
ſerm Reporters, Lord Kenyon ſeems to 


zone the whole length of precluding Mr. Thom- 
{in from his remedy on account of his /aches in 
not making an earlier application to the Court; 
or rather for having acquieſced in and paid the 
arrears of the Annuity under two executions and 
then denying, that he had received the full con- 
ſderation- money, when Teaſdale the agent in 
the buſineſs was a beggat in St. Martin's work- 
houſe and in a ſtate of mental imbecility, ſo that 
he could give no account of the tranſaction. 

© The Court after looking at the affidavits on 
* both ſides ſaid, they were always anxious to 
carry into effect the valuable purpoſes of this 
Act; but at the ſame ume in doing that, they 
* muſt take care and not go beyond the mark. 
* They were of opinion that the turn of the 
* ſcale in this caſe ought to be given to the affi- 
* davits on the part of the plaintiff, in as much as 
* they were fully confirmed bygll the tranſac- 
tions that followed. The Annuities were 
* granted in November 1792;—things go on till 
* 1792, when two payments become due. All 
* was right then according to Thomſon : for two 
* executions came into his houſe and he actually 
* makes them the payments. If the conſidera- 
lion money had not been paid, that would have 
been a good anſwer to thoſe executions, and it 

E e „was 


* 


— 


Mr. Thom - 
ſan barred 
by his own 


lackss. 
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* was to have been expected, that he would 


ma 
* make a ſtand then, and have brought forward * 
. . % * . cl 
ce this application to the Court. But inſtead of | 
f . . . | to 
* that he is ſilent, till the mind of Tea/dqgle, the [7 
© moſt material witneſs in this buſineſs, is redu- : 
7 £6 vp clu 
* ced to a ſtate of imbecilityz and then it i; 
1 . ; the 
for the firſt time, when this man can give + 
no account of the tranſaction, that T honey 
CL . . =Nn by . „ 0 
comes into this Court and complains of grie- 
4 : „ no 
vous oppreſſiou. Their Lordſhips were una- 
66 ans 6.6 a the 
nimouſly of opinion, that the rule ought to be ö 
hc Y, * 
„ diſcharged. 
: 50 
Whether this Manuſcript Report be more 85 
authentic, as it is more particular than chat in 4 
LS 1 * 1 
the Term Reports | pretend not to ſuggeſt ; but 
* . . Ct 
it evidently makes the judgment of the Court þ 
hinge upon a ditterent ground; which are the 8 
˖ 
laches of Mr. Thomſon. Whereas the two - 
points, upon which the Court decided according þ 
* FE FO | 
to the Term Reporters, were 19. that a recital 
p . * . ra 
of the conſideration is as effectual in the memo- f 
rial, as a ſubſtantive averment of it's payment, £ 
and 2%. that Bank-notes need not to be ſpecified 
like notes, that have any time to run. If how- 
ever Thomſon were refuſed relief by the Court, 8 
| becauſe he did not apply ſooner or under other g 
circumſtances, this will be an aſſumption of a di- 


cretionary power by the Court, which the At Wh « 
does not appear to have given them, to puniſh « WW " 
man's 
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man's ignorance doubt irreſolution folly impru- 
lence or neceſſities by giving validity and effect 
to ſecurities, which the Statute has rendered void. 
Upon the whole I cannot help drawing this con- 
cluſion from the authority of Grant and Foley, from 
the context of the Statute and the reaſon of the 
caſe, that upon an application even of a ſtranger 
to the Annuity at any time to ſet it aſide for the 
non-compliance with any of thoſe conditions of 
the three firſt ſections of the AQ, for want of 
which the Statute declares the ſecurities null and 
void, the Court finding the caſe to be within the 
Statute has no diſcretionary power to refuſe or 
diſcharge the rule. The province of the Court 
ſeems merely to declare, whether they admit of 
thoſe circumſtances in the caſe, under which the 
Statute has actually avoided the ſecurities. It is 
moreover evident, that no laches or other con- 
duct of the grantor can by a retroſpective ope- 
ration give validity and effect to deeds, which 
are by force of the Act null and void to all in- 
tents and purpoſes *. 
We 
As in the courſe of this treatiſe, particularly in the laſt 


Chapter of it I have had occaſion to ſpeak of ſome deci. 
tons of the Courts, which appear inconſiſtent with others 
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upon the ſame points and contrary to the ſpirit and meaning 


if an Act of Parliament, I think it not improper to ſtate 
what will be found in a note in Hales Pl. Cor. 1 pt. 122, 
Were it a point of Common Law, the repeated reſolutions 

Ee 2 of 
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We come naturally now to conſider what the 
Courts have decided concerning their juriſdiQion 
and power under the Annuity Act: and here 
we muſt reflect, that the fourth is the only fee. 
tion in the Act, which in any manner confines 
the relief to a particular Court, and this ſect ion 
declares, that it ſhall and may be lawful for the 
grantor to apply to the Court, in which any aftim 
is brought Sc. But this ſe ion, as was before 
obſerved confines it's proviſions to the caſes of 
retaining or returning a part of the conſideratim, 


of notes given for the conſideration net being paid, 


of the conſideration being in goods, and the appl. 
eation being from the grantor. The gift of this 
power and juriſdiction to the particular Court, 
in which proceedings are commenced 1s ex- 
preſsly and in terms confined to the caſes of 
the ſection: and goes not to thoſe caſes, where 
there was a defective or no inrolment; as the 


« of the Judges is the only way to know what the Law iy 
but where the queſtion ariſes upon an Act of Parliament 
*« that is to be the rule for Courts of Juſtice to go by, of 
© which they are to judge according to their own reaſon and 
* underſtanding and are not in ſuch caſe tied down by for- 
* mer determinations any further than the reaſons and argi- 
* ments thereof appear concluſive for judicandum eff 1:yibu 


„non exemplis, Co. P. C. 6. in marg ine. Vide alſo, S. 


plement to the Inveſligation of the Native Rights of Dri'ifh Sub 


jede by, the author, 1785. pag. 4. 


Court 
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Court acknowledged in Garroed v. Saunders part ll. 
viz. ** That the words of the fourth ſection were CHAP.1V. 


« expreſsly confined to caſes, where the applica- 
© tion was made by the grantor himſelf and that 
« jt appeared immaterial, whether the d&eds in 
« queſtion were or were not delivered up, as 
they were clearly nullities by reaſon of the 
« firſt clauſe.” True it is, that the general 
practice is to make every application under the 
Annuity Act, no matter upon which ſection, to 
me Court, in which the warrant of attorney 
directs the judgment to be entered up: this ap- 
pears to be dictated not only by the ſpirit and 
reaſon of the enactment in the fourth clauſe of 
the Act, but by the nature and exigency of the 
thing itſelf. But as it is not neceſlary, that a 
warrant of attorney ſhould always make part of 
the ſecurity, the grantor of an Annuity other- 
wiſe: ſecured, than by a warrant or a judgment 
actually entered up, or ſome ſuit actually depend- 
ing concerning the Annuity, would be totally 
ſhut out of the benefit of the Act, if no applica- 
tion could be made to a Court, in which no pro- 
ceedings were commenced. 

In Haines v. Hare an application was made 
by recommendation of the Chancellor to the 
Common Pleas, in which a judgment had been 


1 6 Term Rep. 404. 
+ 1 H. Black. 659, 1 
E ez entered 
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clauſe for redemption, the rule was diſcharged 


ment upon this caſe, Lord Loughborough ſpoke 


the ground, that the ſecurity being a judgment 


been ſpecifically bequeathed, But Lord Loughborough in 
giving judgment drew a ſtrong diſtinction between proving a 
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entered up by the defendants for: ſecuring in Wl © v 
Annuity to the plaintiff, to compel the plaintif Ml © p 
to conſent to the redemption'of an Annuity ac. Wl * : 
cording to the terms of the original contrad: Ml ** 
but nothing appearing in writing to ſupport the ll © | 
contract againſt the deed, which was without any * 


as the bill for the ſame purpoſe in Chancery had 
been diſmiſſed. This point it was argued, was 
completely ſettled by the caſes of Lord Irnhamy, 
Child (1 Bro. C. C. 92) and Lord Portmore v, 
Morris (2 Bro. C. C. 219)*. In giving judy- 


thus upon the juriſdiction of the Court, 
The application was made to this Court on 


6 entered on a warrant of attorney, it was in it's 
c nature made under the ſanction of the Court, 
that the Court had therefore a controul over 
„it, would examine into the conſideration on 


1 The bill and the application to the Common Pleas were | 
againſt the executors of the original grantees, who diſclaimed 
any right to accept of the redemprion, the Annuities having 


verbal contract againſt the original party and his repreſen- 
tatives. 


2 Vid. alſo, Preſfon v. Derceau 2 Black. 1249. and Meret 
v. Anſuc. 3 Will, 376. 


« which 
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n WT « which it was entered up, and not permit the yarr 11, 
it Wl © party to avail himſelf of it, fo as to receive “, 
c- Wt © more than in juſtice he is entitled to take. 
: he caſe comes before the Court as it fitly and 
he properly ſhould without any prejudice at all 
y from what has paſſed in the Court of Equity. 
For the application to the Court of Equity was 
al i © founded on circumſtances very different from 
what might appear to this Court ſufficient, on 
v, c this ſpecies of application, for interpoſing by 
„the authority, which it is neceſſary every Court 
g. © ſhould have, whoſe records are made matters 
ke of ſecurity.and inquiring into thoſe ſecurities, 
which proceed on the aſſumption of a ſuit, 
on WI © which in fat was never brought. But when 
nt W © the Court is exerciſing it's authority with re- 
t's W- © ſpect to judgments ente ed, this principle is 
rt, WI © clear, that in judging of the tranſaction, which 
er is the foundation of the judgment, they will 
on © find themſelves governed by the ſame rules, 
* which the Law has preſcribed, if the tranſ- 


—— — — 


r action itſelf independent of the judgment were | 
ned WY © before the Court in the form of an action. 
u © We have not a greater latitude by having an 
I * authority over the judgment entered up, than 
„ein the deciſion of the queſtion between the 

8 parties themſelves !.“ 5 l 
re In the caſe ex parte Che/ter the Court ſaid, x 1 


that 
In this judgment Lord Loughbcrough ſpoke in a man- 
FE e 4 ner 
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that * „ the warrant of attorney (without any 
judgment entered up) gave them a juriſdic. 
* tion, for that it was a proceeding in the Cour, 
and was of greater importance, than the com. 
© mencement of an action in the regular courſe; 
© becauſe it enabled the party to ſign judgments 
immediately without any application to the 
Court.“ | 

In Thurkill v. FFallace*, which was allo an 
application to the King's Bench upon the An- 
nuity Act, the Court ſaid, "That independent 
* of that Act it had been long ago ſettled upon 
* much argument and deliberation, that the Cour: 
&« has a ſummary juriſdiction over every Warrant 
e of attorney to enter up judgment in the Court, 


ner of the practice of inſerting a clauſe for redemption or 
repurchaſe i in an Annuity deed, that ſhews how prevalent an 
in fact how warrantable the idea of its being uſurious was: 

for had his Lordſhip ſeen the point ſo completely clear of al 
doubt, he would ſcarcely have ſpoken of it in the following 
manner: „ An idea has alſo prevailed, that the inſertion of 
tan expreſs agreement to redeem might be dangerous to tlic 
« ſecurity, and expoſe it to impeachment on the ſcore of 
6% Uſury by conv erting it in it's appearance into a loan, and 
« under thoſe apprehenſions (whether well or ill ſounded it is 
not now neceſſary to conſider) © covenants for that purpoſe 
& have not been inſerted in the deeds.” Vid. antca, p. 206, Kc. 
what I have ſaid upon this poiut, 


4 T. Rep. 694. 


Mich. 31. Geo. R. K. cited i in a note in tlie above caſe 
4 T. Rep. 695. 
6 before 
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before any judgment has been actually entered 
* up, and may, if they ſee proper, direct it to 
« be cancelled, to prevent any improper: ule to 
« be made of it.” 

So in Duke of Bolton v. Williams, according to 
Brown, Lord Loughborough ſpeaking of the ju- 
riſdiction of the King's Bench, ſaid, that the 
« Court could go no farther than the application 
« before them : yet when their own procels is 
* made the means of a conveyance, they can 
take no notice of it upon motion.” And 
according to Mr. Vezey's better report of the 
caſe, his Lordſhip ſaid, The Courts of Com- 
mon Law, which will upon their general jurif- 
«* diction enter into the validity of the warrant 
* of attorney or judgment upon motion in the 
particular application under the Act will only 
* ſet aſide the judgment or execution or vacate 
« the warrant of attorney, but the juriſdiction 
does not extend to ordering the bond to be 
delivered up, and if ever done it has been done 
« inadvertently.” 

[ have before obſerved, that Lord Kenyon had 
obſerved in Garrood v. Saunders, that when the 
deeds were defective under the firſt ſe ion, it 
was immaterial, whether they were delivered up 


x 4 Bro. C. C. 3 10. 
? 2 Vez. 154. ä 
, or 
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| 
! 
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e or not. But this is one of the peculiarities of 
CHAP.IV- the Ac, that the delivery up of the deeds is only 


directed in the particular caſes of the fourth 
ſection of it: and for this, the Act did not declare 
the ſecurities void and null, as in other caſe, 
but empowered the Court, in which any action 


was brought for payment of the Annuity on 


judgment entered by motion to ſtay proceedings 
on the judgment or action, and to order the 
deeds to be cancelled and the judgment, if any 
had been entered to be vacated. We have 
already ſeen, that the Courts have interpreted 
the words of the Act to extend to the warrant 
of attorney, although no judgment have been 
entered up. And by their practice, they appear 
to have extended the power and juriſdiction 
given expreſsly in the caſes of the fourth ſeQion 
only to every caſe, in which the deeds are au- 
nulled and avoided by the Statute. Were it 
not for the caſe of Craufurd v. Caines, which | 
ſhall take notice of preſently, I ſhould here lay 


it down largely, that wherever an Annuity was - 


granted by deeds or ſecurities, which the Act 
declares null and void, there the grantor is at 
liberty, whetver any action have been brouzht for 
payment of the Annuity or nct, to apply to any of 
the four Courts of Record at Weſtminſter, and 
they have full and competent juriſdiction to 
entertain the application, and to examine into 
the 
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the proofs, upon which they muſt either diſ- 
charge or make the rule abſolute, which in fac 
and ſubſtance is a declaration, whether by the 
Statute the deeds be null or valid, | 
In ſaying this, I do not pretend to maintain, 
that although each of the four Courts may have 
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ed. 


competent juriſdiction to give relief under the Sta- 
tute, therefore they can repeatedly or ſucceſſively 
admit applications where on the ſame grounds 
the matter has been once res ſudicata by a Court 
competent to judge it. But if a grantor hav- 
ing been adviſed to apply to a Court of compe- 
tent juriſdiction to ſet aſide an Annuity * ſhould 
have failed in his proofs and application, I can- 
not conceive, that under better advice his appli. 
cation to another or even to the ſame Court 
ſhould be rejected, when madeupontreſh grounds: 
nor is it readily to be explained, how the Courts, 
which are officially bounden to take notice of 
every public Statute, can diſcharge a rule for 
vacating an Annuity, which they may know to 


1 With great ſubmiſſion to the general practice I humbly 
ſuggeſt, whether it might not be more congenial with the ſpi- 
it of the AR, that in all the caſes under the three ſirſt ſec- 
tions of it, the applications to the Court ſhould be for decla- 
ring the ſecurities null and void by the Statute, inſtrad of ſetting 
alide the Annuity or ordering the deeds to be delivercd up to 
be cancelled, as doubts and difficulties have been ftarted upon 


the latter, which could not haye occurred on the propoſed 
motion. 


I be 
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be void by a public Statute, though the parties. 
lar ground may not be pleaded or urged by the 
party applying for relief. 

In the caſe of Crauſurd v. Caine: *, Sir Hey 
Craufurd had purchaſed an Annuity of the vie 
of the defendant for the joint lives ot the de- 
fendant and his wife, and for her life ia caſe the 
ſurvived, out of a Rent Charge ſecured to her 


for her life upon lands. She levied a fine fur 


conu/ance de droit tantum to Sir Hew Craufurd, 
and a bond and warrant of attorney to confels 
judgment in the King's Bench were given to him 
for better ſecuring the Annuity. A motion was 
Joon after made in B. R. for ſetting aſide the 
Annuity and Sir Hew died before any judg- 
ment was actually entered upon the warrant, 
And now a rule was granted in the Common 
Pleas to ſhew cauſe, why the Annuity ſhould 
not be ſet aſide and the deeds, &c. delivered up 


to be cancelled and the fine vacated on the 


ground, that the memorial did not truly ſet 


forth the conſideration 1700l. being the ſum 


ſtated to have been paid, when in truth part of 
it was kept back by Sir Hew, and that ſeveral 
of the ſecurities were not fully ſtated in the me- 
morial. Although .the circumſtance of the re- 
tention of part of the conſideration by Sir Hey 


. 2 H. Black. 458. 
| Craufurd 
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Craufurd appeared to the Court in this caſe, yet 
the defendant by the report does not appear to 
have applied under the fourth but under the firſt 
ſection of the Act to ſet aſide the Annuity on 
account of the defect in the memorial. 

[ have before remarked, that the fact of re- 
tention of a part of the conſideration by the 
gran: ee is one of the circumſtances, under which 
the Statute has limited the juriſdiction of the 
Court. Here the fact occurred and the Court 
without giving any opinion as to the alledged 
defects in the memorial, ſpoke only to the juriſ- 
dition of the Court: viz. © That as, there was 
neither a judgment nor warrant of attorney in 
the Common Pleas, they had no juriſdiction 
«in the matter in queſtion : that the fine did not 
give them juriſdiction; for it was not an action 
© within the fourth ſection of the Statute, nor 
« was it ſuch an aſſurance, as was meant by the 
third ſection: and that as there was no intrin- 
« ſic defect in it, or irregularity in the mode of 
* levying it, they had no authority to interfere 
* and order it to be vacated.” 

If we diveſt this caſe of the circumſtance of 
Sir Hew Craufurd's having retained a part of 
the conſideration-money, it will then become 
a formal deciſion, that an Annuity not ſecured 
by a warrant of attorney or judgment is out of 
the proviſions of the Annuity Act, unleſs the 

grantee 


429 


PART II. 
CHAP. VI. 
— 


A fine not 
an aſluragct 
within tie 
AQ. 


i 
ry 
| 
[ 


430 


FART IL 
CHAP.IV. 


DARED 


Hart v. 
Lovelace 
againſt 
Cranfurd 
v.Caincs, 


A TREATISE ON USURY 


grantee ſhall have actually commenced an adion 
for the Annuity. And this harſh abſurd and 
incredible inference muſt follow, that although 
the Statute render the ſecurities null and void, 
yet the grantor cannot avail himſelf of their nul. 
lity, becauſe no Court in which an action is not 


commenced for the Annuity has competent au- 


thority or juriſdiction to ſet the Annuity aſide or 
declare the ſecurities null and void under the 
Statute, 


Reluctant as I am to believe, that it ever was 


the intention or ever can be the effect of the 
Annuity Act to exclude thoſe from it's reme- 
dies, who may not have given a warrant of at- 
torney, or permitted a' judgment to be entered 
up againſt them, or who by the death of their 


grantee without entering up judgment (as in the 


caſe of Sir Hew Crawfurd) may have become 
exonerated from this part of the ſecurity, for 
want of competent juriſdiction in any Court to 
entertain their application, I am happy in being 


ſupported in this opinion by the authority of the 


Court of King's Bench, which in Hart v. Love 
lace appears to me to have admitted the point, 
In that caſe, the Aunuity in queſtion had been 
the object of a decree in Chancery, and had 
been admitted to a priority before ſome other 
Annuities: and it was argued upon the applica- 
tion to the King's Bench to have the ſecurities 

delivered 
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delivered up to be cancelled, that the validity of PART 11. 
the Annuity was then paſſed in rem judicatam W. ay 
and could not be queſtioned again. The Counſel 

alſo urged, that in this caſe none of the objec- 

tions aroſe on the fourth ſection of the Act, 

which alone gives juriſdifion to the Court to order 

the deeds to be cancelled for the reaſons ſpect- | 
hed in the fourth ſection: and in Garrood v. 
Saunders the Court held that there was no re- 

ference from the fourth to the firſt ſection. The a 
conſequence of which was, that though the deeds ] 
in queſtion might be void, the Court could not 
„ grant what was prayed for by the rule, not 
: having authority to order them to be delivered 
4 up. Notwithſtanding this objection to the ju- 


1 

F { 
* 

1 
Ul 

: l 

9 

9 
* 
i! 
on 
1 
i 


1 n{diction of the Court, they however exerciſed 
1 it in this inſtance, and made the rule abſolute on 
- account of the defects in the memorial. With 


r reference to the juriſdiction of the Court Lord 
Kenyon ſaid: “In the courle of this argument 


g 1 have had ſome difficulty in my mind re- 
e * This opinion of the Court is not reported in the caſe of 
2 Garrood v. Saunders, 6 Term Rep. 404, which was decided | 
t, in Michaelmas Term 1795: but it is ſcarcely to be ſuppoſed 
n that Counſel (Erſkine and Lane) would in the very ſame 
4 Term aſſert this without good reaſon to the Judges, who 


bad in their preſence delivered their opinion. This conclu- 

lively proves, that it is not by virtue of the power given in if 
l the fourth ſection, that the Courts entertain applications | 
oC non the three firſt ſc ions. 2 

d „ ſpecting 
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& ſpecting the decree in the Court of Chancen 
* 1f this queſtion had been brought before thy 
Court and received a judicial detiſion, I ſhoulf 
have thought myſelf bound by it, as being the 
* judgment of a Court having competent juriſdi. 
„ tion over the ſubjeet matter: but the proceed. 
“ ings there were diverſo intuitu : that ſuit had 
* a different object in view and the queſtion he. 
« fore us did not ariſe in that Court.” Gree], 
and Lawrence J. ſaid, * That this Court wa 
not precluded by the proceedings in Chancery 
ce from entertaining this application, becauſe this 
s queſtion was not agitated in that Court, though 
« if it had, they thought it would have been 
* concluſive here.” | 
There cannot be a more direct and explicit 
avowal, than this folemn declaration of the 
King's Bench, that the Court of Chancery had 
competent juriſdiction over the ſubject matter, 
which here was the validity or nullity of an An- 
nuity under the Act: and that if the ſame 


queſtion had been agitated in Chancery, it would 


have been concluſive in the King's Bench. Yet 
there was no pretence for ſaying, that there wa 
an action for the Annuity commenced in Chan. 


' cery, as there had. been in the King's Bench by 


the warrant of attorney executed by Mr. Love- 
lace for confeſſing judgment in that Court. By 
this caſe of Hart v. Lovelace it muſt then be 

5 - looked 
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looked upon as ſettled, that when the validity of parT u. 
an Annuity under the Annuity Act has been 
once before a Court of competent juriſdiction, 
and there decided, another Court will nor enter- 
tain an application, as to the validity of the ſame 
Annuity upon the ſame grounds. | 
This Statute has evidently created many con- Courts a&t 

ditions, for the neglect of which Annuities be- „gad a0. 
come void, and it has given a ſpecial authority — Rios. 
and juriſdiction to the Courts in ſome particular 

adſes to order the deeds to be cancelled: but the 

bie Legiſlature has given no ſpecial or extraordi- 
on Wl nary power to the Courts in general, or to any ] 
en WJ particular Courts, to judge of or determine when 
thoſe conditions have been neglected : this has 
been left to their original juriſdiction and power 
eo be exerciſed by them according to their own 
4 uſages rules and principles. Thus we ſee, that 
in the before-mentioned caſes of Berwicke v. 


er, 
n- Read, Stuart v. Tucker, Flarty v. Odlum, Lit- 
ne Wl {fr dale v. Duke of Montroſe, the Court ſet aſide 


na the Annuities or ordered the deeds to be de- 
et lirered up to be cancelled on account of the ille- 
gality of the ſecurities, viz. the aſſignment of 
m. bay or half-pay of an officer. Yet there does 
by ot appear one word throughout the whole An- 
ve- WI Puity Act, which can even indirectly connect 
By WM "(elf with this ground of vacating an Annuity. 

be It appears to have been a general aſſumption 
ed | = both 
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null and void under the Act. I fay original ju- 
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both of thoſe, who introduced the fourth clauſe 
of the Act and of thoſe, who have argued upoi 
it's effects, that no Annuities, which become ob- 


cured without a judgment br at lealt a warrant 
of attorney to confeſs one. But as many An. 
nuities, in which all the evils intended to be te. 
medied by the Statute occur, are granted and ſe. 
cured without either a judgment or a warrant, 
I preſume myſelf corre*t in alerting, that not. 
withſtanding in ſuch caſe there have been ng 
action commenced for the payment of the An. 
nuity, as required in the caſes mentioned in the 
fourth ſection, yet under the ſuppoſition of there 
being either a defective or no memorial of the 
Annuity regiſtered according to the firſt ſection 
of the Act, or of the deeds not fully and truly 
ſetting forth the name of the perſon, by whom 
and on whoſe behall the conſideration ſhall have 
been advanced according to the third ſection of 
the Act, yet the grantor may apply to any of 
the ſour Courts of Record at Weſtminſter, and 
cach one of them has competent original autho- 
rity and juriſdict ion to entertain the application, 
and upon finding cauſe, to declare the Annuit) 


riſdiction, for the particular and limited autho- 
rity and juriſdiction given by the AQ is con- 
fined to the fourth clauſe, and it was ſaid in 


Garrid 
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Garrood v. Saunders, there is no reference from the PART 11. 
ſurth to the firſt ſection. I ſhould equally think, C2527 | 
that a broker could not be indicted for a milde- 
meanor under the ſeventh clauſe of the AQ, 
unleſs an action had been previouſly commenced 
in the Court, as that an Annuity might not be 
declared null and void under any ot the three 
firſt ſections of the Act without an action actu- 
ally commenced. 

From the nature of the fiſth ſection of the Fil wad 
AQ it will obviouſly occur, that no caſe could tions of the 
have come before the Court, that could be af- — 
e (ected by it. No caſes either appear in the | 
books upon the direct operation of the criminal 


ie part of the ſixth ſection: nor do any doubts ap- 

n Bf pcar to have been entertained upon the firſt part 

ly Wl of the ſixth ſection, which invalidates the con- 

n i tracts made by minors for any Annuity. But 

ere are ſome few caſes, which in their prin- 

ol ciples and conſequences are ſo far connected 

0 WY vith it as to lead to a diſcuſſion of conſiderable 

14 moment and of ſome difficulty. 

a The three firſt ſections of the Act in certain Of avoid- | 

" Wi caſes avoid all the ſecurities ; the fourth ſection va Foo 

n other caſes exprelsly authorizes the Courts to n. | 
i crder the deeds to be delivered up to be can- 
10- Bl celled : but this ſixth ſection no longer. advert- | 
75 ing to the ſecurities, enacts that all contracts 
* made with minors ſhall be null and void. The 


F f 2 Common 
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Common Law renders ſuch contracts voidahle 
by the minor after his attaining the age of twenty. 
one years: but this Act goes ſo much farther, 
as to incapacitate the minor ever or on any at. 
count to give validity to a contract for an An- 
nuity, which he may have entered into duting 
his nonage. From this difference of phraſeology 
in the fixth ſection from that of the preceding 
ſections of the Act Mr Powell © has taken occa. 
ſion to enter into a very elaborate argument, t9 
prove, that the fame difference of conſtruction 
is to be admitted in interpreting the different 
ſections of the Annuity Act, as has been admit. 
ted in conſtruing the 16th of Car. II. c. vii. &; 
and the 9th of Ann. (c. xiv.), the firſt of which 
avoids the contract and ſecurities given for money 
lot at play, the ſecond avoids only the ſecurities 
given for money won or /ent at play, 

This difference,” ſays he, in the wording 


e of thoſe Statutes and the caſes decided thereon, | 


« was held by the Court of King's Bench, in the 
* caſe of Robinſon and Bland to warrant that 
« Court in determining, that, although, by thele 
ce Statutes, as well a contract for money lolt at 
„e gaming, as the ſecurity given for ſuch mone) 


: Effay upon the Law of Contracts and Agreements b/ 
John Joſeph Powell, Eſq. of the Middle Temple, barriſter a 
law. Vid, 1 vol. from page 207 to 139. 

4 «& was 
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« was void, and, conſequently no action could 
« be maintained for it; yet, that, as to money 
« fairly lent at play, the ſecurities only were 
void, the contract remaining valid; the ge- 
« nuine, true and ſound conſtruction of the 
« gth of Ann. being to underſtand it as in- 


7 i tended to prevent any ſecurities being taken 
ne MI © for money won at play, or lent to play with, 


« when the borrower has loſt all his ready caſh; 
ee but not to make the contract itſelf void, where 
the money is fairly and bond fide lent, though 
* at the time and place of play.“ And accord- 
* ingly it was held, that an action upon the caſe 
F on a//umpfſit on the implied contract lay to re- 
cover money lent by the plaintiff at the time 
* and place of play, and for which a bill of ex- 


ey 
es change was then given, the bill itſelf being a 
void ſecurity. The Annuity Act appears to 
* me, upon a full conſideration of it's ſeveral 


* clauſes, to furniſh ample grounds for a ſimilar 
e © conſtruction, And indeed if the province of 
a MW © Courts be to expound not to make the Law, 
e © 1 cannot ſee any principle, upon which this 
«Statute can be conſtrued otherwiſe.” _ 

Then after drawing a very cloſe parity be- 
tween theſe different Statutes, he thus concludes : 
*It theſe obſervations apply, the diſtinction 
* taken on the Law againſt gaming, between 

* Yacating the ſecurities and annulling the con- 


Ft 3 * tract, 
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tract, according to the degree of miſchief inc. 
© dent to the tranſaction, is equally applicable u 
** the caſes of Annuities ; and the terms in which 
e the Legiſlature has provided the remedy not 
* only warrants, but for the ſake of analogy in 
C0 legal proceedings, requires, that it ſhould be 
* taken. And if ſo, it appears to me that 
* whatever be the nature of the neglect of the 
„ circumſtances impoled by the Statute, or 


„ whatever be the nature of the misfeazance 


(if it be not that of treating with perſons un. 
der years of diſcretion) it will only affect th 
9 ſecurity, leaving the contract valid, and if ca- 
t pable of proof without the production of the 
* ſecurities, capable alſo of being enforced bya 
& ſuitable action. | 

„ ſhould here obſerve, that the opinion cf 
© the Court of King's Bench, in the caſe of 
&* Shove and Webb, confirms in expreſs terms, 
«© theſe principles, although the inference, drawn 
“from them thercin, ſeems to me to militate 
« totally againſt the concluſion they neceſſarily 
&« furniſhed in that caſe. The facts were as fol- 
„ lows: had granted an Annuity ſecured by 
« bond and judgment, and an afi;gament of 
« half. pay as an chſign in the army by way ef 
e collateral ſecurity for the paymeiit of it. I bebe 
« inſtruments kad been fet afide in the Court of 


* Common Pleas, becauſe part of the confide- 
« ration 


ate 
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granted, was money due from the grantor 
« to the grantee for goods, previouſly ſold by 
te the grantee to the annuitant, which fact was 
not ſpecified in the memorial as regiſtered, 
& (the memorial ſtating the whole conſideration 
« 2s paid in money). The reſidue of the conſi- 
e deration was paid in caſh at the time of grant- 
«ing the Annuity. Upon the ſecurities being 
& ſet aſide, the purchaſer to recover the conſi- 
& deration paid for the Annuity brought an ac- 
« tion of af/umpfit for goods fold and delivered; 
© money paid, laid out, and expanded ; money 
had and received, &c. ; and had a verdict for 
* the whole ſum, as well the value of the goods 
« as the money paid as the conſideration of the 
* Annuity ; but ſubject to the opinion of the 
Court on the queſtion, Whether the Legiſla- 
* ture meant to make it illegal to contract for 


« the ſale of an Annuity for any other conſide- 


e ration than that of money? And whether if 
any part of the conſideration was for goods de- 
« livered, it ſo far tainted the tranſaction, that, if 
the ſecurity were ſet aſide, no right of action 
„could ever ariſe as for goods fold? And 
* Aſbburſt J. delivered the opinion of the Court, 
* © That the goods in this caſe being really and 
* 55nd fide ſold the contract was ſtrictly legal and 
* not within the miſchiefs intended to be reme- 

Ff4 died 
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PART IT, © died by the Act; although the ſecurities wer, 
CHAP. W, © properly ſet aſide, and vacated by reaſon of the 
* conſideration not being truly ſtated.” But the 
* concluſion drawn from theſe premiſes ſeems to 
* me to be erroneous ; for the Judge proceed 
© thus: And taking that to be the cafe, when 
e the ſecurity was vacated, the original contra& 
„ revived (i. e. the contract for ſale of the 
goods.“) | 
Now how the vacating the ſecurities could 
* revive the original contract for goods ſold and 
delivered, &c. when the contract by which the 
e debt due for them was made part of the con- 
e ſideration for the purchaſe of the Annuity, wa 
© declared © to be a contract ſtrictly legal and 
„ not within the miſchief intended to be reme- 
e died by the Act” to me is inexplicable ; unleſs 
« it can be ſhewn, that the contract and the ſe- 
© curities are convertible terms; which poſition 
* the Court itfelf denies in this very judgment 
by cautioufly diſtinguiſhing between the con- 
tract and the ſecurities; holding the former 
&« ſtrictly legal, the latter clearly void.” 


Where an By the determinations of the King's Bench in 

aided the Shove v. Webb" and Straton v. Raſtall and other: 

15 aden fr it appears to have been ſettled, that where an 6 

1 Annuity fairly contracted for has been avoided 0 
e vendor. 


1 1 Term Rep. 732. 
> 2 Term Rep. 366. 
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on account of any informality or irregularity 
under the Annuity Act, the Law raiſes that ſort 
of implied contract between the parties, as to 
cive to the purchaſer an action for the principal 
money advanced. So in Shove and Webb, which 
was an afſumpfit for the price given for the An- 
nuity, which had been vacated, the plaintiff re- 
covered the whole ſum, as well for the previous 
debt for hoſiery, as for the money paid down to 
complete the whole of the conſideration. And 
in Straton v. Raſtall, which was alſo an aſſumpſit 
in like manner for the price of an Annuity 
which had been declared void and brought 
zgainſt the ſurety in the ſecurities, who had not 
received any part of the conſideration ; though 
the Court did not think the action lay againſt 
the ſurety, who had not received any part of the 
conſideration, though he had ſigned a receipt for 
it, yet they ſeemed to allow, that where money 
had been received by a man, and the conſidera- 
tion had afterwards failed, the Law raiſed an im- 
pied aſumpſit in the perſon who received it, to re- 


pay the money as money had and received to 


his uſe. 

So ſaid Groſe J. in Creſpigny v. Wittenoom * : 
* In caſes where money has been paid as the 
« conſideration, the Courts order the money 
eto be reſtored, when they vacate the Annuity 


x 4 Term Rep. 793. 
_& deeds.” 
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* deeds. * In Beauchamp v. Barrett an An. 
nuity had been ſold and paid for two years: hy 
being void for want of inrolment, it was agreed, 
that it ſhould be reſcinded : and the queſtion he. 
fore the Court was, whether under this agree. 
ment, the two yearly payments ſhould be de. 
ducted from the original price of the Annuity? 
And Lord Kenyon was of opinion, that both un. 
der the agreement and according to the juſtice i 
the caſe, the plaintiff was entitled to recover the 
whole 6ool. and intereſt from the time the An. 


nuity ceaſed, and the Jury gave damage accord. 


ingly. I am unable to reconcile this direction tg 
the jury with the eſtabliſhed principles adopted by 
the Courts in caſes of Annuities becoming void, 
For it appears from them in the caſe of a void 
Annuity, that the implication of Law, which 
Jays the ground of the equitable action for mo- 
ney had and received, and which entitles the 
vendee to recover his principal money with le. 
gal intereſt, moſt formally precludes him from 
demanding any greater advantage under void 
ſecurities. Had indeed the Annuity in queſtion 
been valid and determined by mutual agreement, 
the caſe wou'd have diffcred: for then there 


I Peake's Niſi Prius Ca. 109. Hill. 32 G. III. 
* Eſp. N. P. Ca. 300; Hil, 36 Geo, III. 
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faid, that in actions for the recovery of the con - 
ſideration-money, the only queſtion was, what 
was really paid? | 

Groſe J. in Straton v. Raſtall particularly no- 
ticed, that by the ſubſequent neglect of the plain- 
tif the bond there was become of no uſe. And 
Buller J. put this queſtion ** If that contract be- 
comes void by the act of the plaintiff, on what 
ground can he recover back the money? For 
the neglect of the plaintiff cannot raiſe a debt 


in a detendant.” A/bhur/t J. who delivered the 


opinion of the Court in Shove v. Webb, ſeemed 
to expreſs his opinion, that if the original con- 
trad be in the teeth of the Statute, the Law does 
not aiſe ſ uch an implied promiſe, for ex malcficio 

en oritur contraftus. Now every caſe, in which 
the Statute avoids an Annuity, mult either be a 
caſe in the teeth of the Statute, cr created by the 
neglect of the grantee. And we have ſeen, that 
in neither of ſuch caſes does the Law raiſe an 


implied aſſumpfit. Evidently the Act could not 


mean to avoid the ſecurities and leave the con- 
tract (1311 ſubſiſting : for this would defeat the 
avowed purpoſes of the Act, which were to check 


the traffic of dealing in theſe Annuities, and to pro- 


tect the grantors under hard and oppreſſive bar- 
gains; whereas, if after the Act had once avoid- 
ed the ſecurities, the contract were to revive, and 


give freſh remedies to the grantee for enforcing. 


It 
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it again againſt the grantor zoties quoties, it would 


raiſe againſt him an unceaſing ſyſtem of oppreſ. 
ſion and vexation, againſt which no funds, ng 
abilities, no prudence, no juſtice could proted 
or defend him. 

It here becomes neceſſary to examine how far 
the deciſion of Shove v. Webb agrees with the 
later caſe of Straton v. Raſtall. In the firſt caſe, the 
Court ſaid, ** that the ſecurity was ſet aſide, not 
* on account of any fraud or defect in the con- 
ce tract itſelf, but upon a formal defect in mak- 
ing the memorial, or at leaſt it was an inno- 
cent miſtake of the Law. And taking that 
&© to be the caſe, when the ſecurity was vacated, 
* the original contract revived.” But it is evi- 
dent, that this miſtake of the Law was wholly on 
the part of the grantee in not regiſtering a pro- 
per memorial : and then this ground of the de- 
ciſion in Shove v. Webb, is formally impeached 
and ſuperſeded by what the Court ſaid in Straton 
v. Raſtall, viz. Now in ſtrict principles of Law, 
e if that contract becomes void by the act of 
<« the plaintiff, on what ground can he recover 
e back that money? For the neglect of a plain- 
« tiff cannot raiſe a debt in a defendant.” And 
e by the ſubſequent neglect of the plaintiff, that 
bond is become of no uſe.” Groſe J. who took 
three days longer than the other Judges to con- 
ſider the caſe particularly noticed, that it wa 

| urged, 
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a wrged, that © under theſe circumſtances the Law paxr n. 


. « implies a promiſe by the defendant to repay . 
0 « the money advanced as money had and re- 
t Wl *© ceived to the plaintiff's uſe. But no caſe lras 

« been cited to ſhew, that under ſuch circum- 
it « ſtances the Law implies ſuch a promiſe.” 
e There is a very material difference between ofthe real 
e the contract, under which Mebb became originally pony von 
t indebted to Shove in 40l. 198. 9d. for hoſiery ISS 


þ ſold upon his credit, and the remainder of the 
conſideration viz. 711. 178. 6d. paid to Webb 
5 in caſh at the time of granting the Annuity. As 


t me firſt debt was contracted without any refer - 
N ence to an Annuity, there appears no reaſon why 

this original contract ſhould be affected by the 
5 ſubſequent negotiation for the Annuity further, 


than it might have been affected by the failure 

. of any note draught or other ſecurity given in 
| payment for the hoſiery. Had the action been 
] brought againſt 4wvarne inſtead of Raſtall the 
ſurety, then as to 711. 178. 6d. the caſe of Shove 
v. Webb would be the exact caſe of Straton v. Raſ- 
tall. The deciſion of the Court turned in fact upon 
Raſtall's having received no part of the money: 
though what was ſaid by Buller and Groſe J. J. ap- 
plies to the plaintiff's taking advantage of his own 
neglect or laches to raiſe thereupon an implied a/- 
ſumpfitin his favor. Some miſapprehenſion appears 
to me to have ariſen from inattention to that con- 
tract, 
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PART 11. tract, which Mr. Powell contends under the{s 
2 e circumſtances, the Law leaves untouched. For 
in Shove v. Webb, although the ſecurities being 
declared void, the original contract for goods 

fold and delivered revived, yet this does not 

touch the real queſtion under conſideration, 

which 1s this: Whether, when the Statute avoids 

the ſecurities, the contract be at the ſame time 

avoided or leit untouched, and may be enforced 

by any other means? This evidently goes only 

to the immediate contract for the Annuity. In 

Shove v. Webb the contract for the Annuity was 

diſtinct from that for the hoſiery, and the deci- 

ſion proves, that the Court rather looked upon 

the immediate contract for the Annuity void as 

well as the ſecurities, by declaring the original 

contract for the hofiery revived: for the contrad 

for the Annuity in this caſe was for the pay- 

ment of 14ol. by Shove for an Annuity of 24}. 

during the life of Webb : and if this contract be 

left untouched, although the ſecurities entered 

into for ſecuring it become void by the act of 

Shove the immediate conſequence of ſupporting 

this contract will be to give Shove a right to call 

upon M ebb to enter into freſh and effect ual ſecu- 

riti:s for an Annuity of 251. as the firſt had 

failed. | 

Of the re- The original contract between Shove and Webb 


vival of the 


contri for for the hoſiery, was totally diſtinct from thar 


the Au- + 
— | ſubſequen: 
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ſubſequent contra& for the Annuity. If the ſe- yarrT 17. 
curity, which 5hove agreed to take for the liqui- r. , 
dation of the debt of 4ol. 19s. 9d. were at the 
\ ame null and invalid, then unqueſtionably the 
contract for the hoſiery would fo far revive as to 
„ ire him againſt Webb a right of action for the 
gh alue or price. But if on the other hand the 
e {:curity given to Webb were at the time of giving 
it really good and effectual, and became only 
void and ineffectual by the laches and neglect of 
Shave ; the queſtion will then be, How far Webb 
ſhall be driven back to the original contract by 
the act of Shove againſt his will and expoſe him- 
ſelf to be arreſted for the non-payment of a prin- 
cipal ſum, which he could not command, inſtead 
of an annual payment for which hecould provide? 
If a creditor had taken in payment a good 
draught upon a ſolvent perſon, but neglected to 
preſent it whilſt it would be paid, his loſs of the 
money upon the perſon's ſubſequent inſolvency 
would be owing io his own neglect or laches, 
but would by no means revive the contract ſo as 
to give him a right of action for the ſame ſum 
againſt his debtor. Whence I infer that in no 
pofable caje did the Legiſlature intend to keep on 
foot a contract for ſecuring an \nnuity at a 
given price, which might be enforced againſt the 
grantor, when it had avoided all the ſecurities 
given in conſequence of that contract, and that 
in 
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in no actual caſe can a contract for an Annuh 
be enforced by a grantee, when by his own ni 
feazance or neglect without the privity or co, 
currence and againſt the will of the grant 
the ſecurities, which were once effectual and h 
had accepted of, have become null and void, 
The bare ſtatement of the nature of the thre? 
different contracts, which have been referred u 
and aroſe in the caſe of Shove and Webb will mor 
effectually than the cloſeſt reaſoning ſhew, what 
contract is or 1s not revived upon the avoidance 
of the ſecurities by the Statute, in all caſes ana. 
logous to that. The firſt contract was for the prict 
or value of the hoſiery ; that never can be put a 
end to, but by payment or ſatisfaction in ſome 
manner agreed to by the ſeller. The ſecond con. 


tract was expreſsly between buyer and ſeller for ar 


Annuity of 251. during the life of the ſeller in cu. 


ſideration of 1401: and this is the contract, if any, 


which I preſume Mr. Powell contends for being 
left untouched, though the ſecurities fail or be- 
come void. The third contract, which if it exiled 


at all, was implied by law, and was, that upon the 
failing or avoidance of the Ann'ity purchaſed, ile 


eller ſhall repay the confederation or purchaſe-mone 
back with intereſt. Now if we reflect, that the 


only motive, which caa induce a perſon to yield 
to the ruinous terms of ſelling an Annuity at the 
preſent market price, which varies widely from 


the 
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e r20! value, is to avoid being thrown into gaol 
5 for the non-payment of a ſum of money larger, 
than he has means to command. Having there- 
fore contracted with his creditor to ſatisfy him, 
and the creditor having conſented to be ſatisfied 
vith a ſpecies of payment by inſtalments, which 
every Annuity is, the /egal and equitable queſtion 
hereupon ariſes : Can the creditor by his own 
* neglect laches means or procurement without 
the conſent or concurrence and greatly to the pre- 


ON 
tor 


Ice 

u. dice of the debtor annul at will the Annuity 
in ſecurities and contract, and drive the debtor 
back to his original deſperate ſituation of owing 
mL debt, which he cannot diſcharge, and for 
„emerging out of which, he had legally con- 
„ WM acted with his creditor to pay ſuch an exorbi- 
„ unt confideration annually during his life? This 
5 is neither the caſe of an eſtate fold under a bad 
ir title, nor of money borrowed under void ſecuri- 
e. bes. In the firſt of theſe caſes, the vendor muſt 


e return the purchaſe-money, but he takes back 
„ns eſtate: in the ſecond, having actually bor- 
„ bed and received a ſpecific ſum, which the 
other lent, (and every loan is a contract for 
e MW payment) he muſt either repay or effect ually 
Teure: and in neither caſe is he injured : and 
e nn both he muſt do juſtice. But in the caſe of 
nen Annuity the vendor appears to me actually to 
c oontract with the purchaſer, that he never ſhall 

6 5 90 
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King's Bench held, that it was not ſuch an An- 
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be liable to be called upon for the principal, pa. 
ticularly at the will of his creditor ; who on his 
ſide ſhall not profit of his own contempt or ne. 
glect of the law. 

Every perſon, who has unfortunately either 
been concerned for himſelf or his friend in an 
Annuity tranſaQtion muſt be convinced, thatit 
is not from the infrequency of the occurrence, 
that ſo few caſes have come before the Cour 
upon the ſeventh ſection of the Act: for I ſhall 
not wander widely from the truth by aſſerting 
that gl. per cent are as frequently taken for (ol. i 
liciting or procuring the loan (as the A ſingu- 
larly calls it) or for the brokerage of any money, 
that ſhall be advanced for the price of an An- 
nuity, as 108. per 1ocl. as the Act directs. We 
have before ſeen, in Broomhead v. Eyre, that 
where a ſollicitor was the purchaſer of the An- 
nuity although not in his own name (as in that 
cale Mr. Woodgate was) the uſual commiſſion 
for procuration was not allowed. And ve 
ſee from the caſe of Creſpigny v. Wittenoom and. 
another *, where an Annuity was granted in con- 
ſideration of the grantee's giving up a lucrative 
buſineſs to the grantor, that the Court oi 


nuity as was neceſſary to be regiſtered. And Mr. 


1 4 Term Rep. 790. 
I Juſtice 


Ce 
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Juſtice Buller in delivering his opinion ſaid, that 
« jt was impoſlible to ſuppoſe, that the Legiſla- 
« ture intended to prohibit a broker receiving 
« any premium for his trouble in negociating 
« ſuch an Annuity as that, and yet that his 
« premium could not be eſtimated according to 
« the directions of that clauſe of the Act, which 
« limits the fees to be taken by perſons —— 
« ring money for Annuities,” 

In the King v. Cilbam the defendant was in- 
dig ed on the ſeventh clauſe of the Annuity Ac 
for having taken 3321. 108. as a gratuity and re- 
ward and for brokerage for ſolliciting and pro- 
curing the loan of the ſum of 24501. At the trial 
it was objected, that the evidence did not ſuſ- 
tain the indictment: the charge being, that the 
322l. 108. were paid for brokerage of the ſum of 
245cl.; and the evidence being, that the defen- 
dant at the time of the money paid, ſaid that 
tool. were for the writings (he being an at- 
torney and having produced them), 100]. more 
by way of preſent or gratuity, and five per cent. 
on the whole ſum, viz. 1221. 1cl. Lord Kenyon 
over-ruled the objection, thinking it not mate- 
rial : but left ic to the Jury to conſider, whether 
theſe were not mere pretences to evade the Sta- 
tute, and the Jury ſo found. A rule A was after- 
wards obtained for a new trial, on the ground, 

6 Term Rep. 265. 
G g 2 that 
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whether more or leſs be taken, and the judg. 
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that the verdi& was againſt law and evidence, 
and after a very full and able argument on bot 
ſides, Lord Kenyon Ch. J. ſaid, ** The offene 
s here conſiſts in taking more than 108. for even 
“ 100l. for brokerage or procuring the loan: and 
*“ for this purpoſe, the quantum of the exceſs iz 
ce 1mmaterial. In the caſe of Uſury, to which 
this has been compared, it is material, becauſe 
*in ſetting forth a contract in pleading, it is 
* neceflary to ſet it out correctly, and prove ita 
e ſer forth. But here the offence is the ſame, 


© ment does not depend on the quantum taken, 
% cannot get over the caſe cited from Lord 
Raymond. If this objection were to be a. 
c lowed, it would repeal the Statute altogether.” 

Greſe J. © In caſes of this kind the queſtion 
** muſt be left to the Jury, to conſider whether 
* the defendant really took more than 10s. in 
6 100l. by way of brokerage : for if he colcr- 
* ably take a larger ſum, under pretence, that 
* the exceſs above 1cs. was received for anothet 
5 purpoſe, that will not avail him. In the caſe 
of Uſury it is always left to the Jury to ſay, 
* whether the ſum taken, though oſtenſibly for 


Jord Raymond 149. Rex v. Burdet ; which was an in- 
dictment for extortion, in which Holt Ch. J. ſaid, “If the 
e indictment be for taking extorſively 20s. and there be only 


* proof of 18, yet the defendant is guilty.” 
4 ce anothei 


— > — we 


— 


r 


0 
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k another purpoſe, was not in reality taken as paRr 11. 


« yſurious intereſt.” 

Lawrence J. The queſtion here is not 
« whether the witneſs did or did not prove, 
that the defendant had taken 3221. 108. for the 
« brokerage, but whether he did not prove, that 
© more, than 10s. in 100l. were taken by the 
« defendant, and if that were proved, it was ſut- 
« ficient to convict the defendant.” The rule 
was therefore diſcharged. ; 


The eighth and laſt ſection of the Act con- 
fiſts, as I have before obſerved, in the exception 
of certain caſes, to which the Act does not ex- 
tend : two only of which have come before the 


Court. The firſt of theſe came before Lord 


Chancellor Thurlow by way of exception to a 
report of the Maſter in Shrapnel v. Vernon, who 
had rejected the claim of an Annuitant under a 
truſt-deed, becauſe it was not regularly regiſtered 
under the Annuity Act. Whereas when it had 
appeared to his Lordſhip, that the Annuity was 
ſecured upon lands of greater annual value, 


CHAP. IV- 


Eiglith ſec- 
tion of the 
AR. 


than the Annuity, of which the grantor was 


ſeiſed at the time of the grant in fee-ſimple in 


poſſeſſion, of an equitable though not of a legal 
eſtate, he ſaid : | | 


** 1 am of opinion, that the Maſter was wrong 


1 2 Bro. C. C. 268, | 
Gg 3 *10 
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ein not admitting the claim. I think an ef» be 
© 1n equity in fee-ſimple, or in fee-tail, is in th wa 


Anequitable ©* reſpect the ſame, as if it were a legal eſta, WM no 


as well as - 
gal fee is 
within the 
exception. 


Exceptions 
to be very 
ſtrictly con- 
ſtrued. 


mortgaged for it's whole value, it is within the 
exception of the Ad, ſo upon like principles di 


e value above repriſes; therefore if there be u 


In many Ads of Parliament an equiube A1 
ce eſtate is conſidered the ſame, as if it wer 
&« a legal eſtate. The words ſeiſed in law u 
equity, in the Qualification Ac ſhew, that thy 
* word /ciſed is applicable to both. I do ng 
&« fully comprehend the Act, as I do not ſee why 
„ the Annuity ſhould not be regiſtered as wel 
in the caſe of a man having a fee-ſimple « 
&« fee-tail, as where he has a leſs eſtate. But the 
*© AQ certainly does not ſay, that it ſhall be: 


© eſtate in fee or tail, though mortgaged for it 
* whole value, it is within the exception of the 
«© Act, &c. The only queſtion is, whether the 
« word ſeiſin will extend to being ſeiſed in 
ec equity, which if I am not miſtaken in point 
« of law, it will.“ 8 
The ſtrict literal conſtruction, which Lord 
Thurlow in this caſe put upon this ſection of the. 
Act certainly eſtabliſhes the general rule, for 
conſtruing it: and as his Lordſhip ſays, if there 
be an eſtate in fee-/imple or fee-tail, though it be 


I argue in the foregoing Chapter, that any powen 


of appointment, which to ſome purpoſes might 
be 
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be equivalent to a fee-ſimple, as long as there 
was not an eſtate in fee-ſimple or fee- tail, could 
not draw a caſe within the exception of the Act. 
de And as the Act is admitted by all to favour and 
«WW prote&t the grantors of Annuities againſt hard 
bargains, the equity of the Act ought certainly 
te to be extended more to keep them out of, than 
to draw them within the exceptions of it. 

The next caſe came before the Court of 
King's Bench in Creſpigny v. Wittenoom ", where 
the defendants had covenanted to pay to the 
plaintiff an Annuity of 4ocl. for the life of the 
ei ßplaintiff, in conſideration of his giving up his 
WW buſineſs of a proctor in their favor. In the 
WM ation of covenant on the articles of agreement 
th: the defendants pleaded the non regiſtery of the 
the WM articles under the Annuity Act: to which plea 
n there was a general demurrer and joinder, And 
in after argument on both ſides, 

Lord Kenyon Ch. J. ſaid, © It is apparent from 
ri © the preamble, and the different clauſes of the 
he Act, that the Legiſlature did not intend, that 


r © there ſhall be any memorial of an Annuity like 
ere the preſent. The preamble ſtates the miſchiefs 
be Hof granting Annuitcs for {mall conſiderations 
he * by improvident perſons; and thoſe miſchiefs 
lid * are guarded againſt by the ſeveral clauſes in 
It * the Act, as far as human prudence can go. 
ht 4 Term Rep. 793. | 
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66 It is evident, that the Act was intended xs 1 
* check againſt hard bargains. The third clauſs 
e exprefsly ſays, that the conſideration ſhall be 
« paid in money only. The next ſection indeed 
<« ſays, that if any part of the conſideration be 
<* paid in notes, and thoſe notes be not after. 
** terwards paid, the Court may order the deed; 
* ſecuring the nnuity to be cancelled, The 
“Court therefore were bound by the poſitive 
& words of the Act to declare, that Annuities, 
* the confideration of which was paid in notes, 
<« muſt. be regiſtered purſuant to the Act. But 
“in both, theſe caſes the Annuity is granted in 
« conſideration of ſomething paid to the grantor; 


* the firſt clauſe beyond theſe two caſes. Here 
<« either the Annuity was abſolutely void, be- 
„ cauſe not granted for either of the conſidera- 
e tions mentioned in the third and fourth ſec- 


« tions, and then no regiſtery of it could make 


it good; or it was ſuch an Annuity as could 
not be regiſtered according to the Act. but 
« jt is too much to ſay, that the Annuity is void 
*« jn itſelf; and I think that neither the ſpirit nor 
the words of the Act require, that it ſhould be 
te regiſtered. As to the argument, exceptio probat 
e regulam; it ſeems to me that the anxiety of 
cc ſome Members of the Houſe induced them to 
c jnſert the laſt clauſe, after the Act was firli 

6 drawn; 
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« drawn *; but I think that the firſt ſection 
could never have been extended to the cafes 
mentioned in the laſt, if way, had not been 
« excepred.” 

Buller J. © 1 agree, that the Nn cannot 
© control the enatting part of a Statute, which is 
« expreſſed in clear and unambiguous terms, 
« But if any doubt ariſe on the words of the en- 
« acting part, the preamble may be reſorted to 
* to explain it. Now the general intention of the 
« Legiſlature may be collected from the pre- 
„ amble, which recites, he pernicious prattice of 
* raiſing money by the ſale of Life Annuities and 
« the body of the Act is alſo confined to An- 
« nuities granted on conſideration of money or 
notes. By another clauſe too, it is evident that 
* the Act does not extend to this caſe. The 
t ſeventh ſection prohibits brokers taking more 
than 108. for every 100l. actually paid, It is 
* impoſſible to ſuppoſe, - that the Legiſlature in- 
* tended to prohibit a broker receiving any pre- 
* mium for his trouble in negociating ſuch an 
“ Annuity as the preſent ; and yet his premium 
* cannot be eſtimated according to the direc- 


tions of that clauſe. With regard to the words 


* in the excepting clauſe, * without regard to 


| Theſe exceptions were not in the firſt bill ; though they 
are to be found in the Parliamentary Office in the hand- 
witing of the framer of both bills, as I before obſerved, 


* pecuniary 
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<« pecuniary conſiderations,” I think they ven 
% added to ſhew the ſenſe in which the word 
voluntary was before added; and that the 
meaning of that part of the clauſe is this; tha 


« any Annuity granted for any other than a ye. 
* cumary conſideration ſhall for the purpoſe a 


* the Act, be conſidered to be a voluntary An. 
© nuity.” 

Groſe J. Though the preamble cannot con. 
* trol the enacting clauſe, we may compare it, 
« with the reſt of the Act, in order to collect the 
intention of the Legiſlature ; and I think iti; 
<« apparent from the whole of this Act, that it 
<« was not their intention to extend it to a caſe 


„ like the preſent. In cafes where money has 


< been paid as the conſideration, the Courts or. 
te der the money to be reſtored, when they vacat: 
e the Annuity deeds : but the buſineſs, the re. 
ce linquiſhment of which was the conſideration 
« of granting this Annuity, we cannot order io 
tc be reſtored.” 
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Ne, I. 


Parts of the BREVE of Benedie XIV. dated iff 
November 1745, upon Uſury. 


P ECCAT genus illud, quod Uſura vocatur, quod- 
que in contractu mutui propriam ſuam ſedem et locum 
abet, in eo eſt repoſitum quod quis ex ipſomet mutuo, 
quod ſufpte natur tantumdem duntaxat reddit poſt- 
tulat, quantum receptum eſt, plus ſibi reddi velit, 
quam eſt receptum; ideoque ultra ſortem, lucrum 
aiquod, ipfins ratione mutui ſibi deberi contendat. 
bonne proptereà ejuſmodi lucrum quod ſortem ſuperet, 
llicitum et uſurarium eſt. Neque verd ad iſtam labem 
purgandam ullum accerfri ſubſidium poterit, vel ex 
eo, quod in lucrum non excedens et nimium, ſed mo- 
deratum; non magnum ſed exiguum fit; vel ex eo 
quod is a quo id lucrum ſolius cauſa mutui depoſcitur, 
non pauper ſed dives exiſtat ; nec datam ſibi mutuò 
ſummam relicturus otioſam, ſed ad fortunas ſuas am- 
Plificandas, vel novis coemendi prædiis, vel quæſtuoſis 
gitandis negotiis, utiliſſimè ſit impenſurus. Contra 
mutui fiquidem legem, quæ neceffarid in dati atque 
redditi æqualitate verſatur, agere ille convincitur quif- 


quis, 
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quis, eadem zquitate ſemel poſita, plus aliquiq | 
quolibet, vi mutui ipſius cui peræquale jam ſatis & 
factum, exigere adhuc non veretur; proindèque, { x, 
ceperit, reſtituendo erit obnoxius ex ejus obligatioy 
juſtitiæ, quam commutativam appellant, et cujus e, 
in humanis contractibus æqualitatem cujuſque pr. 


priam, et ſanctè ſervare et non ſervatam exaclè u. 
parare. 


Neque item negatur, poſſe multoties pecuniam 4 
unoquoque ſuam, per alios diverſz prorſus naturz1 
mutu1 natura contractus, rectè collocari ct impendi, ſie 
ad proventus fibi annuos conquirendos, ive etiam a 
licitam mercaturam et negotiationem exercendan, 
honeſtaque indidem lucra percipienda. 


Quemadmodum verd in tot ejuſmodi diverſis contrac- 
tuum generibus, fi ſua cujuſque non ſervatur zquali 
tas, quidquid plus juſto recipitur fi minus ad uſuran 
(eo quod omne mutuum tam apertum quam palliatum 
abſit) at certe ad aliam veram injuſtitiam, reſtituend 
onus pariter afferentem, ſpectare compertum elt; 
ita, ſi rite omnia peragantur, et ad juſtitiz libram 
exigantur, dubitandum non eſt quin multiplex in 
iiſdem contractibus licitus modus et ratio ſuppetit 
humana commercia et fructuoſam ipſam negotiationen 
ad publicum commodum conſervandi ac frequentandi 


Nihil etiam decernimus modo de aliis contractibus, 
pro quibus theologi get canonum interpretes in diverſas 
abeunt ſententias . . . Qui ab omni uſuræ labe f 
immunes et integros præſtare volunt, ſuamque pecuniam 
ita alteri dare, ut fructum legitimum ſolummodo pet- 
cipiant, 
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cipiant, admonendi ſunt ut contractum inſtituendum 
antea declarent, et conditiones inſerendas explicent, et 


quem fructum ex eadem pecunia poſtulent. Hæc 


magnoperè conferunt, non modd ad animi ſollicitudi- 
nem et ſcrupulos evitandos, fed ad ipſum contractum 
in foro exteriori corroborandum. Hæc etiam aditum 
intercludunt diſputationibus, quz non ſemel conci- 
tandæ ſunt, ut clare pateat utrum pecunia, quæ rectè 
data alteri eſſe videtur, revera tamen palliatam uſuram 
contineat. | 


No, II, 
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Ne. II. 


Part of the BREVE of Benedie? XIV. dated 11; WM 
September 1745, by which he regulated the rat 
of Intereſt, for the money which might be ber. 
rowed by certain C orporations throughout the do f 
Papal dominions. Ben 


C: & ſtato referito da perſonne digne de tutta fede, 
che alcuni de noſtri ſudditi nelle gravi auguſtie, in 
cui ſi ſono trovate le communita del noſtro Stato Eccle. 
Gaftico, per l'ultimo paſſagio ed'accantonamento elle 
truppe ſtraniere che in commincio anno 1742 ſcor- 
dati affato dell' obligo, che a ciaſcuno impone la natura 
medeſima, in vece di ſollevare et ſoccorcre à tutto lor 
potere la patria, ed il principato, traitte e tranſportati 
d' all' ingordigia di vil guadagno, non anno avuts 
roſſore di opprimere, ed aggravare maggiormente le 
communita di eſſo noſtro Stato con uſure eſorbitanti 
di einque, ſei, ſette, e ancora otto, e nove per cento, 
abuſando dell' eſtremo biſogno, in cui elle erano di trovar 
danaro; anzi taluno di effi noſtri ſudditi rivolgendo a 
commune e publica calamita in priviato, e vergognoſo 
mercimonio, aver preſo da altri danaro a minqre in- 
tereſſe per poi dar lo alle ſuddette communita a piu 
gravi e maggiori uſure. Quindi e che volendo noi da 
un cauto comprimere la ſoverchia avidita di coſtero, 
ed allaltro 1s gravare per quanto ci e poſſibile le ſuddette 
communita dall frierito ingiuſto peſo. Di noſtro moto 
proprio, certa ſcienza è pienneza della noſtro ſovranna 

poteſta, 
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poteſta, ordiniamo, & commandiamo che tutti & ſin- 
zoli cenſe creati ed impoſti oppur anche cambi, ed' altri 
dbiti fruttiferi paſſimavente contratti dal giorno 2 
tempo che intrarono le truppe eſtere dentro confini 
dello noſtro Stato Eccleſiaſtico, da qualunque commu- 
nta © univerſita di eſſo noſtro Stato, compreſevi anche 
E quattro legazioni di Bologna, Ferrara, Romagna 
d' Urbino, come pure tutti luoghi baronali (eccettuan- 
do ſolamente la legazione d'Avignone è il diecato di 
Benevento) . ... Sieno è s' intendano dal giorno d'og- 
gi in poi creati impoſti E contratti alla ſola ragione di 


ſcudi quattro per cento, è non pin, come nol in virtu 
lella preſente cedola di noſtro moto proprio da ora in 
piv li reduciamo E moderiamo. 
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faciat de debitis ſuis, et de forisfacto ſuo. Et licet 
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lat 

lite! 

No. III. uu 

95 100 

Two Charters of Liberties and Privileges gran * 
ſud 

by Ring John to the Fews in the Second lun un 
of his Reign (A. D. 1201.) Juc 

1 | cor 
JOHANNES, Dei gratia, &c. & Sciatis nos es oa 
ceſſiſſe omnibus Judæis Angliz et Normanizx, liber — 
et honorifice habere reſidentiam in terri noftri, e nul 
omnia illa de noſtris, et omnia illa, quæ modo ratis * 
nabiliter tenent in terris et ſeodis et vadiis akatis u N 
ct quod habeant omnes libertates et confuetuding * 
k 


ſuas ſicut eas habuerunt tempore prædicti regis H 
avi patris noſtri melius et quietius et honorabiliug, 
et ſi querela orta fuerit inter Chriſtianum et Judzum, 
ille qui alium appellaverit ad querelam ſuam dirationer- 
dam, habeat teſtes, ſcilicet legitimum Chriſtianum e 
Judæum. Et ſi Judæus de querela ſua breve habueri, 
breve ſuum erit ei teſtis. Et ſi Chriſtianus habueri 
querelam adverſus Judæum fit judicata per pate 
Judæi. Et cum Judzus obierit, non detineatur corpui 
ſuum ſuper terram, ſed habeant homines pecunim 
ſuam et debita ſua, ita quod mihi non diſturbetut, 
habuerit hzredem qui pro ipſo reſpondeat et recur 


Judzis omnia, quæ eis apportata fuerint fine occaſione 
accipere et emere, exceptis illis quæ de eccleſià ſunt & 
panno ſanguinolento. Et fi Judæus ab aliquo appel 
latus fuerit ſine teſte, de illo appellatu erit quietus {oi0 


ſacramento ſuo ſuper librum ſuum, et de appli 
| | illarun 
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larum rerum, quæ ad coronam noſtram pertinent, ſimi- 
liter quietus erit ſolo ſacramento ſuo ſuper rotulum 
ſuum. Et ſi inter Chriſtianum et Judæum fuerit diſſen- 
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eum illud unum annumbet unum diem tenuiſſe. Et 
judæi non intrabunt implacitum niſi coram nobis aut 
coram illis qui curias noſtras cuſtodierint; in querum 
ballivis Judæi manſerint. Et ubicunque voluerint cum 
omnibus catallis eorum ſicut res noſtræ propriæ, et 
nulli liceat eas retinerez neque hoc eis prohibere. Et 
præcipimus quod ipſi quieti ſint per totam Angliam et 
Normaniam de omnibus conſuetudinibus et theoloniis 
et modiatione vini ſicut noſtrum proprium catallum. 
Et mandamus vobis et præcipimus quod eos cuſtodia- 
tis et defendatis et manu-tenecatis, et prohibemus ne- 
quis contra chartam iſtam de his ſupradictis eos in pla- 
citum ponat ſuper forisfacturam noſtram, ſicut charta 
regis H. patris noſtri rationabiliter teſtatur. Teſte T. 


Humf. ſilio Petri com. Eſſex. Willielmo de Mareſcal. 


com. de Pemb. Henr. de Fohun com. de Hereford. 
Robert. de Turnham, Willielmo Brywer &c. Stat. per 
manum S8. Well. archidiac. apud Marleberg decimo die 
Aprilis anno regni noſtri ſecundo.” 


JOHANNES, Dei gratia, &c. Sciatis nos conceſſiſſe 
et præſenti carti noſtrà confirmaſſe Judæis noſtris in 
Anglia ut exceſſus, qui inter eos emerſerint, exceptis 
ls qui ad coronam et juſtitiam noſtram pertinent ct 
de morte hominis et machmio, et de affaltu premedi- 
tato et de fracturà domiis et de raptu et de latrocinio 
de combuſtione et de theſauris, inter eos deducan- 

75 II h 2 tur 


jo de accommodatione alicujus pecuniæ, Judæus proba - 
tum catallum ſuum et Chriſtianus lucrum. Et liceat 
ſudæo quietè vedere vandĩum, poſt quam certum erit, 
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tur ſecundum legem ſuam, et emendentur, et juſtitun 
fuam inter ſeipſos faciant. Concedimus etiam eis, quo 
ſi quis edrum alium appellaverit de querelà, quæ ad eu 
pertineat, Nos neminem compellemus ad teſtimonium 
cuiquam eorum contra alium exhibendum ; ſed ſi appe. 
lator rationabilem et idoneum teſtem habere potert, 
eum ſecum adducat. Si quod verò opus ſceleratum ei 
apertum inter eos emerſerit, quod ad coronam noſtran 
vel ad juſtitiam pertineat, ſicut de prædictis placiti 
coronæ licet nullus eorum noſter appellator fuerit, Nu 
ipſam querelam faciemus per legales Judæos noſtr, 
Anglia inquiri ſicut charta regis H. patris noi 
rationabiliter teſtatur. Teſte G. filio Petri com. Fi, 
Willielmo Mareſchallo com. de Pembr. Hen. de Bohun 
com. de Hereford, Petro de Pratell, Roberto de Tin. 
ham, Willielmo de Warren. Hugo de Nevil, Robeny 
de Veteri Ponte. Dat. per manum S. Well. archi. 
diac. apud Merleberg, deeimo die Aprilis anno regri 
noſtri ſecundo. | 


No. IV. 
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No. IV. 


The Grant or Charter by ꝛschbich King Jobn ap- 
pointed Jacob of London High Prieſt of all the 
Jews in England, dated at Rouen 31/4 July, 
1 Joan. (A. D. 1199.) within two Months 
after he aſcended the Throne. 


Rex omnibus fidelibus ſuis et omnibus et Judeis 
et Anglis ſalutem. Sciatis nos conceſſiſſe et præſenti 
chartà noſtrã confirmifſe Jacobo Judzo de Londoniis 
preſbytero Judzorum preſbyteratum omnium Judzorum 
totius Angliz, habendum et tenendum, quamdiu vix- 
erit liberè et quiets et honorifice et integre, ita quod 
nemo ei ſuper hoc moleſtiam aliquam aut gravamen in- 
ferre præſumat. Quare volumus et firmiter præcipi- 
mus, quod eidem Jacobo, quoad vixerit preſbyteratum 
Judæorum per totam Angliam gagantetis, manutenea- 
tis, et pacifice defendatis. Et ſi quis ei ſuper eo foris- 
facere preeſumpſerit, id ei fine delatione (ſalva nobis 
emenda noſtrà) de foris- facturà noſtrà emendari faciatis 
tanquam dominico Judzo noſtro, quem ſpecialiter in 
ſervitio noſtro retinuimus. Prohibemus etiam ne de 
aliquo ad ſe pertinente ponatur in placitum, niſi coram 
nobis, aut coram capitali juſticiario noſtro, ſicut charta 
regis Richardi fratris noſtri teſtatur. Teſte S. Ba- 
thonienſi epiſcopo, &c. Dat. per manus H. Cantua- 
tienſis archiepiſcopi cancellarii noſtri apud Rothoma- 
gum, 31 die Julii anno regni noſtri primo. 
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No. v. 


The Statute de Judaiſmo as tranſlated by Willian 
Prynne. 


1. For that the King hath ſeen, that many miſchicſ; 


and diſheriſons of honeſt men of this land have hay- 


pened by the Uſuries, which the Jews have male 
therein in times paſt and that many fins have there | 


riſen from thence, albeit he and his anceſtors have 


had great profit from the Jews both now and in times 


paſt : notwithſtanding this for the honour of God and 
for the common benefit of the people, the King doth 
ordain and eſtabliſh, that no Jew hereafter ſhall take 
ought for Uſury upon lands rents nor upon other 
things; and that no Uſury ſhall run from the feaſt of 
St. Edward laſt paſt and before; but that the cove. 
nants before made ſhall be held, ſave only that the 
Uſuries themſelves ſhall ceaſe. Provided that all thoſe 
who are indebted to Jews upon'pawns moveable {lall 
diſcharge between this and Eaſter at furtheſt ; and if not, 
let them be forfeited. And if any Jew ſhall take Uſury 
againſt this eſtabliſhment, the King neither by himſelf 
nor any of his officers will not intermeddle to cauſe him 
to recover his debt (or uſe) but will puniſh him at his 
pleaſure for the treſpaſſe, and ſhall do right to the Chriſ- 


tian to recover his gage. 


2. And it is provided that the diſtreſſes for the debt 
of Jews ſhall not hereafter be ſo grievous, that the 
moiety of lands and chattels to the Chriſtians ſhall not 
remain for their ſuſtenance, And that no diſtreſs ſhall 

| be 
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be made for the debt of a Jew upon the heir to the 
debtor named in the charter of the Jew, nor upon other 
which holds the land which was the debtor's, before the 
debt ſhall be dereigned and acknowledged in Court, 
And if the ſheriff or other bailiffs by commandment of 
the King ought to make ſeizin to a Jew, to one or more, 
for their debt, of chattels or of lands to the value of 
the debt, the chattels ſhall be praiſed by the oath of 
honeſt men, the chattels ſhall be delivered to the Jew 
or Jeweſſe or to their attorney to the value of the debt. 
And if the chattels be not ſufficient, the lands ſhall be 
extended by the ſame oath, before that the ſeiſin ſhall 
be delivered to the Jew. or Jeweſſe, every one accord- 
ing to the value : and ſo thar they may after know cer- 
tainly the debt is diſcharged, that the Chriſtian after- 
wards may then have his lands: ſaving to the Chriſtian 
for ever the moiety of his lands, and of his chattels for 
his ſuſtenance as afore is ſaid, and the chief houſe. 

3- And if any thing ſtolen at this hour ſhall be found 
in the poſſeſſion of a Jew; and any will ſue, let the Jew 
have his ſummons, if he may have it; and if not he 
ſhall anſwer ſo, that he ſhall never be priviledged for it 
otherwiſe than a Chriſtian. 


A. And that all the Jews ſhall be reſidents in the ci- - 


ties and in the boroughs, which are the King's own, 
where the cheſt for the Jew's indenture is wont to be. 
And that every Jew after he is paſt ſeven years of age 


ſhall carry a ſign or badge in his chief garment ; that is 


to ſay in form of two talles of yellow taffety, of the 
length of ſix fingers, and breadth of three fingers (or 
handfulls). And that every one after he is paſt twelve 
vears ſhall pay three-pence the poll every year to the 


Hh 4 | King, 
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King, which ſhall be paid at Eaſter; and this ſhall be 


intended as well of women as of men. 

5. And that no Jew ſhall have power to infeof 
another Jew nor Chriſtian of their houſes, rents or te. 
nements, which they have now purchaſed nor to alien 
them in any manner, nor to make an acquittance to 
any Chriſtian of his debt, without the ſpecial licenſe of 
the King, until the King hath otherwiſe ordained, 

6. And becauſe Holy Church wills and ſuffers, that 
they ſhould live and be protected, the King takes them 
into his protection, and gives them his peace, and wills, 
that they ſhall live, and ſhall be guarded by his ſheriff, 
and his other bailiffs, and by his lieges ; and commands 
that none ſhall do them harm, injury, nor force in their 
bodies, nor in their goods, moveables, or immoveables, 
And that they ſhall not be impleaded ſued nor chal- 
lenged in any court but in the King's Court whereſoever 
they are. | | 

7. And that none of them ſhall be obedient reſpon- 
dent nor render rent, but to the King, and his bailiffs 
in his name, if it be not of their houſes, which they 


now hold rendering rent, ſaving the right of Holy 
Church. e 


8. And the King grants them, that they ſhall live in 


their lawful merchandizes, and by their labour, and that 


they ſhall converſe with the Chriſtians for law ful mer- 


chandizing in ſelling and in buying. But yet that by 
this priviledge nor any other, ſhall they be levant (riſing) 
or couchant (lying down) amongſt them. And the 
King will not, that by reaſon of their merchandize, chat 
they ſhould be in lots nor ſcots, nor tallage with tholc 


of the cities or boroughs where they remain, ſeeing they 


5 are. 
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gre tailable to the King as his own vaſſals, and to none 
oth er. 

9. Moreover the King grants them that they may 
buy houſes and curtelages in the cities or boroughs 
where they refide, ſo as they hold them in chief of the 
King 3 ſaving te the lords the ſervices due and accuſ- 
tomed. | 

10. And that they may take lands to farm for term 
of fix years, or under, without taking homages or feal- 
ties or ſuch manner of ſervice of a Chriſtian, and with- 
out having advowſon of Holy Church, for to ſupport 
their life in the world, if they know not how to merchan- 
dize, or be unable to labour. And this power for. to 
take lands to farm ſhall not endure to them but ſiſteen 
wears from this time forth to come. 
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No. VI. 


A Writ of Safe Conduct io the Jews ordered 
into Baniſhment 11th July, 18 Ed. J. (A. D. 
1290). 


Rxxvic. G. Cum Judzis regni noſtri univerſis certum 


tempus præfixerimus a regno illo transfretandi: nolentes 


quod ipſi per miniſtros noſtros aut alios quoſcunque, 


alitèr quam fieri conſuevit indebitè pertrectentur: tibi 
præcipimus, quod per totam ballivam tuam, public? 
proclamari et firmitèr inhiberi facias, ne quis eis intra 
terminum prædictum injuriam, moleſtiam, damnum 
inferat ſeu gravamen. Et cum contingat ipſos cum ca- 
tallis ſuis, quæ eis conceſſimus, verſus partes London, 
causa transfretationis ſuæ dirigere greſſus ſuos, ſalvum et 
ſecurum conductum eis habere facias ſumptibus eo- 
rum. Proviſo, quod Judæi prædicti, ante receſſum 
ſuum, vadia Chriſtianorum qu penes ſe habent, illis 
guorum fuerint, fi ea acquitare voluerint, reſtituant, ut 
tenentur. Teſte Rege apud Weſtminſt. 18 die Juli 
„no 18 Ed. J. 
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A Parliamentary Record by which the Prior of 
Bridlington wwas ordered to pay Zool. to the 


King which he owed to a Few before their Exile. 
21 Ed. 1. (A. D. 1293). 


Er quod prædictus Prior cognoſcit quod prædicta pe- 
cunia præd. Judzo debebatur, viz. 3ool. nec ei ſolveba- 
tur ante exilium Judæorum; et quicquid remanſit reo- 
rum debitis aut catallis in regno poſt eorum exilium Do- 
mino Regi fuit : conſideratum eſt quod Dominus Rex 
recuperet pecuniam prædictam: et dictum eft eidem 
Priori, quod non exeat villa antequam Domino Regi 
de prædictà pecunia fatisfaciat. Et reſpondeat Johan- 
nes Archiepiſcopus Eborum, quia præcepit dicto Priori 
ſolyere valetto ſuo prædictam pecuniam in deceptio- 
nem Regis, contra ſacramentum et fidelitatem ſuam 
Domino Regi datam. (Idem in alio Rot. an. 22 Ed. I. 
Rot. 5), 
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No. VIII. 
P rovijiones de Merton, cap 5. 


Lixewrss it is provided and granted by the King 
that from henceforth Uſuries ſhall not run againſt any 
being within age from the time of the death of his an. 
ceſtor (whoſe heir he is) unto his lawful age ; ſo never. 
theleſs that the payment of the principaldebt with the 


Tſury, that was before the death of his anceſtor (Whole 


heir he is) ſhall not remain. 


Ne. IX. 
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No. IX. 


An AT againſt Chevizance and Uſury. 
3 Hen. VII. c. 5. 


ITEM, for as much as importable damage loſs and 
impoveriſhing of this realm is had by damnable bargains 
grounded in Uſury coloured by the name of New Che- 
viſance contrary to the law of natural jultice, to the com- 
mon hurt of this land, and to the great diſpleaſure of 
God Our Sovereigne Lord the King, for the reformation 
thereof and of all corrupt and unlawful bargains by the 
aſſent of the Lords ſpiritual and temporal and the Com- 
mons in his ſaid parliament aſſembled and by authority 
of the ſame hath ordained and enacted, That if hereafter 
any bargaine covenant by buying of any obligation bill 
or any pledges put into ſuretie, or by bill or otherwiſe by 
the name of dry exchange or otherwiſe whereby any 
certain ſum ſhall be loſt by any covenant or promiſe be- 
tween any perſon or perſons by themſelves or any other 
to their knowledge within this realme or if any bargain 
or loan whereby any of the party ſhould loſe or pay for 
any ſum certain: that is to ſay for having an 100), in 
money or merchandize or otherwiſe and therefore to pay 
lix ſcore pounds or more or leſs in and for any more or 
leſs ſumme after any maner rate, that all ſuch bargains 
covenants. promiſe and ſureties therefore made and all 
things thereof depending bee utterly voyde and of none 
effect. And over this it is ordained by the ſame autho- 
nity that if any merchandize obligations billes or plate 

| be 
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be promiſed to be delivered upon ſuch corrupt bargain 


and delivered, or delivered and had again to him tha 4 
ought ſuch merchandizes, obligations bills or place or TI 
knoweth by any other man by aſſent agreement ct or 
knowledge in any manner forme of him or his faQr, 0 
or broker that ſuch merchandizes ought or privie to 8 
ſuch bargaines, that all ſuch bargaines, covenants, pro- * 


miſes, and all ſureties therefore made be utterly voyde. 
And the ſeller owner bargainer or promiſer of ſuch cor. 
rupt bargaines or goods, ſhall loſe for any ſuch bar- 
gaine made by him or his factour 10:1. And who. 
ever will ſue therefore to have an action of debt: in 
which the party ſhall not wage his lawe, the King to 
have the one halfe, and he that will ſue the other half. 
And foraſmuch as theſe corrupt bargaines be molt uſually 
had within cities and burroughs having authority to try 
all matters and cauſes growen and had within the aid 
cities and boroughes : and if at any ſuch defaults, ſhould 
there bee tryed, perjury by likelineſſe thereby ſhould 
grow and little of the premiſſes to be founde. There- 
fore it is ordeined by the ſaid authoritie that as well the 
Chancellour of England for the time being, have au- 
thority and power to examine all manner corrupt bar- 
gains promiſes lones or ſales growen and had of any ef 
the premiſes, and thereupon by examination to heate 
and determine the ſame, and to give like judgment and 
make like execution thereof as the matter were tryed 
and found at the parties ſuit, in any ſuch action of debt 
by the courſe of the common law as the Juſtices oſ the 
Peace of any ſhire next adjoining to any citte or burrough 
where ſuch defaultes be of any of the premiſes. And 
| they to make like proceſs againſt any man thereof en- 
dyted afore them of any of the premiſes, as they ſhould 


or 


APPENDIX. No. 9. 


or ought to doe againſt any man that were endyted afore 
them of any riot or treſpaſſe and to determine it. And 
if any man be found guilty afore them of any of the 
premiſes to forfeit the aforeſaid peine of 100l. reſerving 
to the Church (this puniſhment notwithſtanding) the 
correction of their ſoulls according to the laws of the 
ſane. 


No. X. 
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No. X. 


An Act concerning Exchange and Re- change Ch. 


vizance Uſury and Brokers, 3 Hen. VII. c. vi. 


ITEM, foraſmuch as there hath growen and daily 
groweth great diſpleaſure of God, and great hurt of the 
King our Sovereigne Lord, and to this his realme by 
and for the inordinate changes and re-changes that 
have been of long time uſed and yet continued in this 
ſaide realme without authoritie given of the King to 
ſuch changing and re-changing. For remedie whereof 
many noble ſtatutes againſt the ſame made whereof 
one ſpecial ſtatute was in the xv. yere of King Edward 


the Third made for the ſame remedie and in Henry 


the Fourth Henrie the Fifth and in Henry the Sixth 
days; wherefore the King, our Soveraigne Lord will, 
that all ſuch ſtatutes be put in due execution from 
henceforth. And that no man make any exchange 
without the King's licenſe, ne ſhall make any exchange 
or re-change of money, to be payed within this land 
but only ſuch as the King ſhall depute thereunto to 
keepe make and anſwer ſuch exchanges and re-changes, 
upon the peines in the ſame Statute of King Richard 
conteined. And over that it is ordeined by the King 
our Soveraigne Lord by the aſſent of the Lords ſpiritua 
and temporall and Commons in his ſaid parliament al- 
ſembled and by authoritie of the ſame that all unlawful 
Cheviſances and Uſury be dampned and none to be uſed, 
upon peine of forfeiture of the value of the money ot 


goods ſo cheviſed or lent the ſame forfeiture to run on 
| the 
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the ſeller and lender thereof. Alſo foraſmuch as di- 
vers Engliſh and eſtrangers brokers, which be named 
and aſſigned to occupy lawful brokages be inducers and 
bargain-makers of unlawful Cheviſance and Uſury and 
in ſome part of unlawful Exchanges to the hurt of our 
ſaid Soveraigne Lord and this his ſaid realme : there- 
fore it is enacted and eſtabliſhed by the ſaid authoritie, 
that all ſuch brokers dealing unlawfully of any of the 
premiſes be put apart and never to occupie as brokers 
within this his realme as they may be eſpied and found 
in cities boroughes and townes, by maiors bayliffes or 
any of them or of their miniſters where ſuch bargaine 
is uſed. And that every broker that is found defective 
in making of unlawful brokage, ſhall forfeite for eyery 
defaulte 20l. and have impriſonment of half a yere. 
And furthermore to be puniſhed by the pillorie or 
otherwiſe to their open rebuke and ſhame, the King to 
have the one halfe of every of the ſaid forfeitures, and 
the partye that will ſue, the other half of the ſame, by 
ation of debt by the common lawe and the defendant 
in the ſame action bee not admitted to his lawe nor 
eſſoine nor protection be for the ſame defendant al- 
lowed, 
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Ne. XI. 


An Ad for repealing the zd of Henry VII. and 
making more effectual Proviſion againſt Uury, 
11th Hen. VII. c. viii. 


PRAIEN the Commons in this preſent parliament 
aſſembled, that wherein the parliament holden at 
Weſtminſter the third yeere of your molt noble reigne, 
it was enaQed ordained and eſtabliſhed, that of for and 
upon bargaines grounded in Uſury coloured by the 
meanes of new cheveſaunce or exchange contrary to 
the law of natural juſtice to the great diſpleaſure of 
God and our ſaid Soveraigne Lord and the common 
hurt of this his land, that certaine puniſhments and pe- 
nalties ſhould runne upon the offenders in that behalf, 
as in the ſaid Act more at large is contained, which Ad 
was and is ſo obſcured dark and defuſe, that the true 
intent of the makers thereof cannot perfitely be under- 
ſtood; wherefore and for the plain explanation and de- 
claration of Uſury and penalties to be hereafter exe- 
cuted upon the offenders in the ſame : the King our 
ſoveraigne lord by the aſſent and advice of the Lords 
ſpirituall and temporall and the Commons in this pre- 
ſent parliament aſſembled and by authoritie of the ſame 
ordaineth enacteth and eſtabliſheth, that all manner of 
perſon or perſons lending money to and for a time, 
taking for the ſame lone any thing more beſides or 
above the money lent by way of contract of covenant 
at the time of the ſame lone, ſaving lawful penalties for 

| non 
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non- paiment of the ſame money lent, and that all man- 
ner of perſon and perſons which heereafter ſell any goods 


cattels or merehandizes to any perſon or perſons being 
in neceſſitie, and the ſeller himſelf or by his broker or 
factor in that behalfe againe buy the ſame goods cat- 
tels or merchandizes of the ſame perſon, to whom they 
were ſold being in neceſſity of his broker or factor in 


that behalf within three months after they be ſold for a 


leſs ſum of money than they were ſold for, knowing 
the ſame goods ſo bought again afore by the ſame 
buyer or buyers to be ſold after the form aforeſaid : 
and that every perſon and perſons lending or taking 
any money to any perſon or perſons to a certain time, 
and taketh lands tenements or any hereditaments or 
other bonds for perſite ſuretie and ſure payment of his 
or their money lent at the time aſſigned, without condi- 
tion or adventure: and alſo at the time of the ſame 
loan or taking of the ſaid money covenanteth appoint- 
eth or contracteth, covenanten appointen or contracten, 
that he or they that lend or take money, ſhall have the 
revenues and profites of the lands, tenements or heredi- 
taments of him that ſo borroweth or taketh money by 
a certain time: that then every perſon heereaſter upon 
any of the premiſſes convicted, forfeite the moiety of 
the value in money of the ſaid money goods cattels 
merchandizes, as is above ſaid, fo ſold or lent after ſuch 
value as they have been ſold or lent for after any forme 
aforeſaid, whereof the King ſhall have the one moicty 
of the ſame forfeiture and the party that will ſue the 
other moiety; and if no man will ſue then the King to 
have the whole. And this ſute for the ſaid penalty and 
ſorfeiture to be as well at the King's ſute as any other, 
that will ſue by information in any of the King's Courts 

liz | of 
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of Record, and fuch proceſſe to be had in the ſame 23 
is uſed in other actions-of debt at the common lav in 
the ſame Courts. Provided alwais that in the Courts 
of Chauncerie and Eſchequer they ſhall make ſuch 
proceſſe as hath been uſed afore time in informations 
afore them commenced, wherein the defendant ſhall not 
wage his law nor protection ne efvine de ſeruice le Reg 


in the ſame allowable. And that the ſame Act and Or. \ 
dinance made the ſaid third yere and all things therein 80 
contained, be from henceforth utterly void and of none = 
effect, reſerving alway to the Spiritual JuriſdiAion U 
their lawful puniſhments in every cauſe of Uſury. b 
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No. XII. 
A Bill againſt Uſury. 37 Henry VIII. c. ix. 


WHERE before this time divers and ſundry Acts 
Statutes and Laws have been ordained had and made 
within this realm, for the avoiding and puniſhment of 
Uſury, being a thing unlawful, and of other corrupt 
bargains ſhifts and chevizances (2) which Acts Statutes 
and Laws been ſo obſcure and dark in ſentences words 
and terms and upon the ſame ſo many doubts ambigui- 
ties and queſtions have ariſen and grown and the ſame 
Acts Statutes and Laws been of ſo little force or effect, 
that by reaſon thereof little or no puniſhment hath en- 
ſued to the offenders of the ſame but rather hath en- 
couraged them to uſe the ſame. (3) For reformation 
whereof be it enacted by the Lord our Sovereign Lord 
by the aſſent of the Lords Spiritual and Temporal and 
of the Commons in this preſent parliament aſſembled 
and by the authority of the ſame, that all and every the 
Acts Statutes and Laws heretofore made of for or con- 
cerning Uſury ſhifts corrupt bargains and cheviſances 
and every of them, and all pains forfeitures and penal- 
ties concerning the ſame and every part thereof ſhall 
from henceforth be utterly void and of none effect to 
all intents conſtructions and purpoſes. 

II. And be it further enafied by the authority eſs 
laid, That no perſon or perſons of what eſtate degree 
or condition ſoever he or they be, from and after the 
laſt day of January next coming ſhall by himſelf factor 
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attorney ſervant or deputy ſell his merchandiſes or ware 
to any perſon or perſons and within three months next 
aſter by himſelf factor attornEy deputy or by any other 
perſon or perſons to his uſe and behoof buy the ſame 
merchandizes or wares or any part or parcel thereof up- 
on a lower price, knowing them to be the ſame wares or 
merchandizes, that he before did ſo bargain and fell 
upon the pains and forfeitures hereafter limitted in this 
eſtatute. 

III. And be it alſo enacted by the ſame authority, 
That no perſon or perſons of what eſtate degree qua. 
lity or condition ſoever he or they be at any time aſter 
the ſaid laſt day of January next coming by way or 
mean of any corrupt bargain loan eſchange cheviſance 
ſhift intereſt of any wares merchandizes or other thing 
or things whatſoever, or by any other corrupt or deceit- 
ful way or means or by any covin engine or deceitful 
way or conveyance ſhall have receive accept or take 
in lucre or gains for the forbearing or giving day of 
payment of one whole year of and for his or their mo- 
ney or other things, that ſhall be due for the ſame wares 
merchandizes or other thing or things above the ſum of 
ten pound in the hundred, and ſo after that rate and 
not above of and for a more or leſs ſum or for a longer 
or ſhorter time, and no more or greater gain or ſum 
thereupon to be had upon the pains and forfeitures 
hereafter in this Act mentioned anc contained. 

IV. And be it further enacted by the authority afore- 
ſaid, That if any perſon or perſons at any time after the 
ſaid laſt day of January do bargain and ſell, or lay to mort- 
gage by any way or mean any manors lands tenements ot 


| hereditaments to any perſon or perſons upon condition 


of payment or non-payment of any ſum or ſums of mo- 
ney 
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ney to be had paid or made at any day certain, or be- 
fore any ſuch day by him, that ſhall ſo bargain ſell or 
lay to mortgage the ſame manors lands tenements or 
hereditaments, that the ſame perſon or perſons, to whom 
any ſuch manors lands tenements or hereditaments 
ſhall be ſo bargained ſold or laid to mortgage, ſhall not 
by reaſon thereof have ne take in lucre or gains of the 
iſſues revenues and profits of the ſame manors lands te- 
nements or hereditaments above the ſum of ten pounds 
in the hundred for one whole year, and ſo after the 
rate above ſaid for a more or lefler ſum or for a longer 
or ſhorter time and no more nor otherwiſe, upon pains 
forfeitures and penalties hereafter in this preſent eſta- 
tute limitted and expreſſed. 

V. And be it further enacted by the authority afore=- 
ſaid, That if any perſon or perſons, of what eſtate degree 
quality or condition ſoever he or they be, at any time af- 
ter the ſaid laſt day of January next coming ſhall do any 
act or acts thing or things contrary to the tenor form and 
effect of this eſtatute, or of any clauſe article or ſentence 
contained in the ſame, that then all and every offender 
and offenders therein or in any part thereof ſhall forfeit 
and loſe for every ſuch offence the treble value of the 
wares merchandizes and other thing or things ſo bargain- 
ed fold exchanged or ſhifted, (2) and the treble value of 
the iſſues and profits of the ſaid manors lands tene- 
ments and hereditaments ſo had taken or received by 
reaſon of any ſuch bargain ſale or mortgage, (3) and alſo 
ſhall have and ſuffer impriſonment of his body and 
make fine and ranſom at the King's will and pleaſure ; 
(4 the moiety of which forfeiture of the ſaid treble 
value ſhall be to the King and the other moiety to him 


or them, that will ſue for the ſame in any of the King's 
Ii 4 Courts 
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Courts by action of debt bill plaint or information, i 
which action bill plaint or information no wager of 
law eſſoin or protection ſhall be admitted or allowed. 
VI. Provided alway and be it enacted by the auths. 
rity aforeſaid, That this Act nor any thing therein con. 
tained ſhall not in any wiſe extend to any lawful obli. 
gation indorſed with a condition, nor to any ſtatute or 
recogniſance made and to be made for the payment of 
a leſſer ſum, ſo that the ſame obligation ſtatute or recop. 
niſance be made for a true juſt and perfect debt, or for 
the performance of any other true covenants made cr 
to be made upon a juſt and true intent had between the 
parties, other than in caſes of Uſury intereſt corrupt 
bargains ſhifts or cheviſance, ne yet ſhall extend to any 
recovery fine feoffment releaſe confirmation or grant 
made or to be made upon condition with a true intent, 


other than to ſuch recoveries fines feoffments releaſes 


confirmations and grants, as ſhall be made upon condi- 


tions extending to Uſury intereſt corrupt bargains 


ſhifts or cheviſance, any thing in this ſtatute contained, 
or any law ſtatute or ordinance heretofore had uſed or 
made to the contrary notwithſtanding. 


No. XIII. 
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No. XIII. 


An AA againſt Uſury. 5 and 6 Ed. VI. ch. xx. 


WHEREIN the ſeven and thirtieth year of the reigne 
of the late King of famous memorie King Henry the 
Eight father to our Sovereign Lord the King, that now 
is, amongſt other Acts and Statutes then made it was 
enacted by the authority of parliament, that no perſon 
or perſons at any time after the laſt day of January in 
the ſaid ſeven and thirtieth year, ſhould have, receive, 
accept or take in lucre or gaines for the loan, forbear- 
ing or giving day of payment of any ſum of monie for 
one whole year above the ſum of ten pound in the hun- 
dred, and ſo after that rate and not above, of and for a 
more or leſs ſum or for a larger or ſhorter time, upon 
the paines and forfeitures in the ſaid Act mentioned 
and conteined. The which Act was not ment or in- 
tended for the maintenance and allowance of Uſury as 
divers perſons blinded with inordinate love of them- 
ſelves have and yet do miſtake the ſame, but rather was 
made and intended againſt all ſorts and kinds of Uſurie 
as a thing unlawful, as by the title and preamble of the 
ſaid Act it doth plainly appear, and yet nevertheleſs the 
ſame was by the ſaid Act permitted for the avoiding 
of a more evil and inconvenience, that before that time 
was uſed and exerciſed. But foraſmuch as Uſurie is 
by the word of God utterly prohibited as a vice moſt 
odious and deteſtable, as in divers places of the Iloly 
Scriptures it is evident to be ſeen, which thing by no 


godly. 
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godly teachings and perſuaſions can ſink into the hear; fort 
of divers greedie uncharitable and covetous perſons cf oth 
this realme, nor yet by any terrible threatnings of God; an) 
wrath and vengeance, that juſtly hangeth over this bil 
realme for the great and open Uſurie therein dayly uſed Gil 
and practiſed, they will forſake ſuch filthy gain and 
Jucre, unleſs ſome temporal puniſhment be provided 
and ordeined in that behalf. For reformation wheregf 
be it enaCted by the authoritie of this preſent parlia. 
ment, that from the firſt day of May, which ſhall be in 
the yeere of our Lordſh God 1552, the ſaid Act and 
Statute concerning only Uſury lucre or gaines of or for 
the lone, forbearing, or giving days of any ſum or ſumz 

of money be utterly abrogated, void, and repealed. 
And furthermore be it enacted by the authoritic 
aforeſaid, That from and after the ſaid firit day of May 
next coming no perſon or perſons of what eſtate, de- 
gree, quality or condition ſoever he or they be by any 
corrupt colorable or deceitful conveyance flight or en- 
gine, or by any way or mean ſhall lend give ſet out de- 
liver or forbear any ſum or ſummes of monie to any 
perſon or perſons or to any corporation or body poli- 
ticke to or for any manner of Uſurie increaſe Jucre 
gaine or intereſt to be had received or hoped for over 
and above the ſum or ſummes ſo lent, given, ſet out, 
delivered or forborne upon pain of forfeiture of the 
value, as well of the ſum or ſums ſo lent given ſet out 
delivered or forborne, as alſo of the Uſurie, increaſe, 
lucre, gain, or intereſt thereof. And alſo upon pain of 
impriſonment of the body or bodies of every ſuch of- 
ſender or offenders, and alſo to make fine and ranſom 
at the King's will and pleaſure. The moietie of which 
forfeiture 


APPENDIX. No. 13. 


forfeiture of the ſaid value ſhall be to the King, and the 
other moiety to the party, that will ſue for the ſame in 
any of the King's Courts of Record by action of debt, 
bill, plaint, or information, wherein no wager of law, 
eſſoine or protection ſhall be allowed or admitted. 
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Ne. XIV. 
An Act againſt Uſury. 13 Eliz. cap. viii. 


WHEREAS in the parliament holden the ſeven and 
thirtieth year of the rcign of our late Soveraign Lord 
King Henry the Eighth of famous memory, there waz 
then made and eſtabliſhed one good ACt for the refor. 
mation of Uſury, by which Act the vice of Ulſury was 
well repreſſed, and ſpecially the corrupt cheviſance and 
bargaining by way of ſale of wares, and ſhifts of in- 
tereſt. And where fince that time by one other AQ 
made in the fifth and fixth years of the reign of our 
late Soveraign Lord King Edward the Sixth, the faid 
former Act was repealed, and new proviſoes for repreſſ- 
ing of Uſury deviſed and enacted : which faid later 
Act hath not done ſo much good as was hoped it 
ſhould, but rather the ſaid vice of Uſury, and ſpecially 
by way of ſale of wares and ſhifts of intereſt, hath 
much more exceedingly abounded, to the utter undoing 
of many gentlemen, merchants, occupiers, and others, 
and to the importable hurt of the common-wealth, as 
well for that in the ſaid later Act there is no proviſion 
againſt ſuch corrupt ſhiſts and ſales of wares, as alſo for 
that there is no difference of pain, forfeiture or puniſh» 
ment, upon the greater or leſſer exactions and opprel- 
ſons by reaſon of lones upon Uſury. 

Be it therefore enacted, That the ſaid later Statute 
made in the fifth and ſixth years of the reign of King 
Edward the Sixth, and every branch and article of the 

; ſame, 
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ame, from and after the five and twentieth day of June 
next coming, ſhall be utterly abrogated, repealed and 
made void: and that the ſaid late Act made in the 
aid ſeven and thirtieth year of King Henry the Eighth, 
fom and after the ſaid five and twentieth day of June 
next coming ſhall be revived, and ſtand in full force, 
ſtrength and effect. : 

And be it further enacted, That all bonds, contracts, 
and aſſurances collateral or other to be made for pay- 
ment of any principal or money to be lent, or covenant 
to be performed upon or for any Uſury in lending or 
doing of any thing againſt the ſaid Act now revived, 
upon or by which lone or doing there ſhall be reſerved 
or taken above the rate of x li. for the hundred for one 
year, ſhall be utterly void. 

And be it further enacted, That all brokers, ſolici- 
tors, and drivers of bargains for contracts or cther do- 
ings againſt the ſaid Statute now revived, whereupon 
ſhall be reſerved or taken more than aſter the rate of 
ten pound for the lone of one hundred pound for a 
year, ſhall be to all intents and purpoſes judged, puniſh- 
ed and uſed as Councellors, Attorneys or Advocates, 
in any caſe of pramunire. 

And foraſmuch as all Uſury, being forbidden by the 
law of God, is fin and deteſtable : be it enacted, That 
all Uſury, lone, and forbearing of money, or giving 
dayes for forbearing of money, by way of lone, chevi- 
lance, ſhifts, ſale of wares, contracts, or other doings 
whatſoever for gain mentioned in the ſaid Statute, which 
is now revived, whereupon is not reſerved or taken, 
or covenanted to be reſerved, payed, or given to the 
lender, contracter, ſhifter, forbearer, or deliverer, above 
he ſum. of ten pound for the lone or forbearing of a 

1 hundred 
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hundred pound for one year, or after that rate fo ; 


offend againſt the rrue meaning of the ſaid Statute by 
any way or device directly or indirect ly. 

Provided alway, that this Statute doth not extend, 
nor ſhall be expounded to extend unto any allowances 
or payments fcr the finding of orphans, according to 
the antient rates or cuſtoms of the city of London, or 
any other city where like order is for the cuſtody of or- 
phans and their goods, as is in the ſaid city of London. 

Provided alwayes, and be it further enacted by the 
authority aforeſaid, That if any perſon or perſons, ſpal 
from and after the ſaid five and twentieth day of June 
offend contrary to the ſaid Statute revived by this pre- 
ſent Act made in the ſeven and thirtieth year of the 

reign 


more or leſſer ſum or time, ſhall be from the five and all 
twentieth day or June, next coming, puniſhed in forn all 
4 following; that is to ſay, that every ſuch offendot ha 
againſt this branch of this preſent Statute, ſhall forfeit th 
fo much as ſhall be reſerved by way of Uſury, above the U 
principal for any money ſo to be lent or forborn. Al ot 
ſuch forfeitures to be recovered and employed, as isl. 8 
mited for forſeitures by the ſaid former Statutes now * 
revived. | | Ga 
And be it further enacted, That Juſtices of Oyer and a1 
Determiner, and Juſtices of Aſſiſe in their circuits, Jul. b 
tices of Peace in their ſeſſions, Mayors, Sheriffs, and 8 
Bayliffs of cities ſhall alſo have full power and autho- J 
rity to enquire, hear and determine of all and ſingular : 
offences committed againſt the ſaid Statute now te- f 
vived. 
And be it further enacted, That the ſaid Statute now | 
revived ſhall be moſt largely and ſtrongly conſtrued for b 
the repreſſing of Uſury and againſt all perſons, that ſhall : 
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reign of the ſaid late King Henry the Eighth : that then 
all and every ſuch offendor and offendors ſhall and may 
alſo be puniſhed and corrected according to the Eccle- 


faſtical Lawes heretofore made againſt Uſury. And 


that all and every perſon and perſons offending in 
Uſury, ſhifts, or cheviſance againſt this preſent Act, 
and not taking or receiving but only after the rate of 
ten pounds 1n the hundred or under, for a year, ſhall 
be only puniſhed by the pains and forfeitures provided 
and appointed by this Act, againſt ſuch as ſhall not 
take or receive over and above the rate of x li. in the 
hundred for a year, and not otherwiſe, This Act to 
continue and endure for and during the ſpace of five 
years next after the end of this preſent Parliament, 
and from thence unto the end of the firſt Seſſion of the 
Parliament then next enſuing. 

And be it further enacted by the authority aforeſaid, 
That if this preſent Act ſhall not be continued in the 
firſt Seſſion of the Parliament next enſuing the ſaid 
term of five years, and then in the ſame ſeſſion no 
other Statute or proviſion made againſt Uſury or cor- 
rupt cheviſance : that then all and every the Laws and 
Statutes repealed by this Act, ſhall remain and be of 


ſuch like force and effect, as if this preſent Act had 


never been had, ne made. 


Ne, XV. 
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Ne. XV. 


An Act againſt Uſury. 21 Jac. cap. xvii, 


WHEREAS at this time there is a very great abate. 
ment in the value of land and other the merchandizez, 
wares and commodities of this kingdom, both at home, 
and alſo in foreign parts, whither they are tranſported; 
and whereas divers ſubjects of this kingdom, as well 
the geutry as merchants, farmers and tradeſmen, both 
for their urgent and neceſſary occaſions for the follow. 
ing their trades, maintenance of their ſtocks and im- 
ployments, have borrowed and do borrow divers ſums 
of money, wares, merchandizes and other commodities; 
but by reaſon of the ſaid general fall and abatement of 
the value of land, and the prices of the ſaid merchan- 
dize, wares and commodities, and intereſt in loan con- 
tinuing at ſo high a rate, as ten pounds in the hundred 
pounds for a year, doth not only make men unable to 
pay their debts, and continue the maintenance of trade, 
but their debts daily increaſing, they are enforced to 
{ell their lands and ſtocks at very low rates, to forſake 
the uſe of merchandize and trade, and to give over 
their leaſes and farms, and ſo become unprofitable 
members of the commonwealth, to the great hurt and 
hinderance of the ſame. 

Be it therefore enacted by the King's moſt excellent 
Majeſty, the Lords Spiritual and Temporal, and the 
Commons in this preſent Parliament aſſembled, That 
no perſon or perſons whatſoever from and after the 


four and twentieth day of June, which ſhall be in the. 


year 
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year of our Lord, one thouſand fix hundred twenty and 

fve, upon any contract to be made after the ſaid four 

and twentieth day of June, ſhall take directly or indi- 
realy, for loan of any monies, wares, merchandize, or 
other commodities whatſoever, above the value of eight 
pounds for the forbearance of one hundred pounds for 
a year, and ſo after that rate for a greater or leſſer 
ſum, or for a longer or ſhorter time : and that all bonds, 
contracts, and aſſurances whatſoever, made after the 
time aforeſaid, for payment of any principal, or money 


to be lent, or covenanted to be performed, upon or for 


any Uſury, whereupon, or whereby there ſhall be re- 
ſerved, or taken, above the rate of eight pounds in the 
hundred as aforeſaid, ſhall be utterly void : and that all 
and every perſon and perſons whatſoever, which ſhall 
after the time aforeſaid, upon any contract to be made 
after the ſaid four and twentieth day of June, which 
ſhall be in the year of our Lord 1625, take, accept and 
receive, by way or means of any corrupt bargain, loan, 
exchange, cheviſance, ſhift or intereſt of any wares, 
merchandize, or other thing or things whatſoever, or 


| by any deceitful way or means, or by any covin, engine, 


or deceitful conveyance, for the forbearing, or giving 
day of payment for one whole year of and for their 
money, or other thing, above the ſumme of eight pounds 
for the forbearing of one hundred. pounds for a year, 
and ſo after that rate for a leſſer or greater ſumme, or 
tor a longer or ſhorter time, ſhall forfeit and loſe for 
every ſuch offence the treble value of the monies, wares, 
merchandize, and other things ſo lent, bargained, ſold, 
exchanged or ſhifted. = | 

And be it further enaQted by the authority aforeſaid, 


That all and every ſcrivener and ſeriveners, broker and 
K k brokers, 
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brokers, ſolicitor and folicitors, driver and drivers 9 
bargaines for conttacts, who ſhall after the ſaid twenty. 
fourth day of June, which ſhall be in the year of our 
Lord 1625, take or receive, directly or indireCtly, any 
ſumme or ſummes of money, or other reward or thing 
for brocage, ſoliciting, driving, or procuring the loan, 
or forbearing of any ſum or ſums of money, over or 
above the rate or value of five ſhillings for the loan, or 
forbearing of one hundred pounds for a year, and { 
ratably, or above twelve pence for making or renewing 
of the bond or bill, for the loan or forbearing thereof, 
or for any counter-bond or bill concerning the ſame, 
ſhall forfeit for every ſuch offence twenty pounds, and 
have impriſonment for half a year; the one moiety of 
all which forfeitures to be to the King our Soveraign 
Lord, his heirs and ſucceſſors ; and the other moiety to 
him or them that will ſue for the ſame, in the ſame 
county where the ſeveral offences are committed, and 
not elſewhere, by action of debt, bill, plaint or infor- 
mation, in which no eſſoyn, wager of law, or protection 
to be allowed. 

This AR to continue for the ſpace of ſeven years, 


from the ſaid four and twentieth day of June, which 


ſhall be in the year of our Lord 1625, and ſo to the 
end of the firit Seſſion of Parliament then next fol- 
lowing. | | 

Provided, that no words in this law contained, ſhall 
be conſtrued or expounded to allow the practice of 


Uſury, in point of religion or conſcience. 


No, XVI. 
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No; XVI. 


An Act for reſtraining the taking of excęſſive Uſury. 


12 Car. Il. c. xii. 


FORASMUCH as the abatement of Intereſt from 
ten in the hundred in former times, hath been found 
by notable experience beneficial to the advancement of 
trade, and improvement of lands by good huſbandry, 
with many other conſiderable advantages to this nation, 
eſpecially the reducing of it to a nearer proportion witlx 
foreign States with whom we traffique. And whereas 
in freſh memory the like fall from eight to ſix in the 
hundred, by a late conſtant practice hath found the 
like ſucceſſe to the general contentment of this nation, 
as is viſible by ſeveral improvements. And whereas it 
is the endeavour of ſome at preſent to reduce it back 
again in practice to the allowance of the Statute, ſtill 
in force, to eight in the hundred, to the great diſcou- 
ragement of ingenuity and induſtry in the huſbandry, 
trade and commerce of this nation. 

Be it for the reaſons aforeſaid, enaQed by the King's 
moſt excellent Majeſty, and the Lords and Commons 
in this preſent Parliament aſſembled, That no perſon or 
perſons whatſoever, from and after the twenty-ninth 
day of September, in the year of our Lord, one thou- 
ſand fix hundred and ſixty, upon any contract, ſhall 
from and after the ſaid twenty-ninth of September, 
take directly or indirectly, for loan of any moneys, 
wares, merchandiſe, or other commodities whatſoever, 
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above the value of fix pounds for the forbearance 9 lo; 


one hundred pdunds for a year, and ſo after that rae an 
for a greater or leſſer ſum, or for a longer or ſhorter or 
time. And that all bonds, contracts, and aſſurance ra 
whatſoever, made after the time aforeſaid, for payment of 
of any principal or money to be lent or covenanted tg p 


be performed upon or for any Uſury, whereupon or 
whereby there ſhall be reſerved or taken above the rate hi 
of fix pounds in the hundred, as aforeſaid, ſhall be ut. al 
terly void. | And that all and every perſon or perſons . 


whatſoever, which ſhall after the time aforeſaid, upon b 
any contract to be made, after the ſaid twenty-ninth y 
day of September, take, accept and receive, by way or x 


means of any corrupt bargain, loan, exchange, cheyi- 
ſaunce, ſhift, or intereit of any wares, merchandiſe, or 
other thing or things whatſoever, or by any deceitful 
way or means, or by any covin, engine, or deceitful 
conveyance for the forbearing or giving day of pay- 
ment for one whole year, of and for their money, or 
other thing, above the ſum of ſix pounds for the for- 
bearing of one hundred pounds for a year, and ſo after 
that rate for a greater or lefler ſum, or for a longer or 
ſhorter term, ſhall forfeit and loſe for every ſuch cl 
fence the treble value of the moneys, wares, merchan- 
diſe, and other things ſo lent, bargained, ſold, ex- 
changed, or ſhifted. 

And be it further enacted by the authority aforeſaid, 
That all and every ſcrivener and ſcriveners, broker and 
brokers, ſolicitor and ſolicitors, driver and drivers of 
bargains for contracts, who ſhall after the ſaid twenty 
ninth day of September, take or receive directly or in- 
directly, any ſum or ſums of money, or other reward or 
thing, for brokage, ſoliciting, driving or procuring the 

loan, 
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loan, or forbearing of any ſum or ſums of money, over 
and above the rate or value of five {lillings for the loan, 
or forbearing of one hundred pound for a year and ſo 
rateably, or above twelve pence for making or renuing 
of the bond or bill for loan, or for forbearing thereof, 
or for any counter-bond or bill concerning the ſame, 
{hall forfeit for every ſuch offence twenty pounds, and 
have impriſonment for half a year: the one moiety of 
all which forfeitures to be to the King our Soveraign 
Lord, his heirs and ſucceffors ; and the other moiety to 
him or them that will ſue for the ſame, in the ſame 
county where the ſeveral offences are committed, and 
not elſewhere, by action of debt, bill, plaint or infor- 
mation, in which no eſſoign, wager of law, or protec» 
tion to be allowed. | 
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No. XVII. 


An Act to reduce the Rate of Intereſt, without any 
Prejudice to Parliamentary Securities. 
12 Ann. c. xvi. 


WurxxkkEas the reducing of Intereſt to ten, and 
from thence to eight, and thence to fix in the hundred, 
hath, from time to time, by experience been found 
very beneficial to the advancement of trade, and im- 
provement of lands : and whereas the heavy burden of 
the late long and expenſive war, hath been chiefly born 
by the owners of the land of this kingdom, by reaſon 
whereof they have been neceſſitated to contract very 
large debts, and thereby, and by the abatement in the 
value of their lands, are become greatly impoveriſh- 
ed : and whereas by reaſon of the great Intereſt and 
Profit which hath been made of money at home, the fo- 
reign trade of this nation hath of late years been much 
neglected, and at this time there is a great abatement in 
the value of the merchandizes, wares, and commodi- 
ties of this kingdom, both at home and in foreign parts, 
whither they are tranſported : and whereas for the re- 
dreſs of theſe miſchiefs, and the preventing the encreaſe 
of the ſame, it is abſolutely neceſſary to reduce the 
high rate of Intereſt of fix pounds in the hundrcd 
pounds for a year to a nearet proportion with the In- 
_ tereſt allowed for money in Foreign States; be it there- 
fore enaQted by the Queen's moſt excellent Majeſty, by 
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and with the advice and conſent of the Lords Spiritual 
and Temporal, and Commons in this preſent Parlia- 
ment aſſembled, and by the authority of the ſame, 
That no perſon or perſons whatſoever, from and after 
the ſaid nine- and-twentieth day of September, in the 
year of our Lord, one thouſand ſeven hundred and 
fourteen, upon any contract, which ſhall be made from 
and after the ſaid nine-and-twentieth day of September, 
take, directly or indirectly, for loan of any monies, 
wares, merchandize, or other commodities whatſoever, 
above the value of five pounds for the forbearance of 
one hundred pounds for a year, and ſo after that rate 
for a greater or leſſer ſum, or for a longer or ſhorter 


time; and that all bonds, contracts, and aſſurances 


whatſoever, made after the time aforeſaid, for payment 
of any principal, or money to be lent or covenanted to 
be performed upon or for any Uſury, whereupon or 
whereby there ſhall be reſerved or taken above the rate 
of five pounds in the hundred, as aforeſaid, ſhall be ut- 
terly void; and that all and every perſon or perſons 


whatſoever, which ſhall after the time aforeſaid, upon 


any contract to be made after the ſaid nine-and-twen- 
tieth day of September, take, accept and receive, by 
way or means of any corrupt bargain, loan, exchange, 
chevizance, ſhift, or intereſt of any wares, merchandize, 
or other thing or things whatſoever, or by any deceit- 
ful way or means, or by any covin, engine, or deceitful 
conveyance, for the forbearing or giving day of pay- 
ment for one whole year, of and for their money or 
other thing, above the ſum of five pounds for the for- 
bearing of one hundred pounds for a year, and ſo after 
that rate for a greater or leſſer ſum, or for a longer or 
ſhorter term, ſhall forfeit and loſe for every ſuch of- 
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dizes, and other things, ſo lent, bargained, exchange, 
or ſhiſted. 

II. And be it further enacted by the authority afore. 
ſaid, That all and every ſcrivener and ſcriveners, bro. 
ker and brokers, ſolicitor and ſolicitors, driver and 
drivers of bargains for contracts, who ſhall, after the 
ſaid nine-and-twentieth day of September, take or re- 
ceive, directly or indirectly, any ſum or ſums of money, 
or other reward or thing for brokage, ſoliciting, drivirg, 
or procuring the loan, or forbearing of any ſum or ſums 
of money, over and above the rate or value of five ſhil- 
lings for the loan, or forbearing of one hundred pounds 
for a year, and ſo ratably, or above twelve pence, over 
and above the ſtamp-duties, for making or renewing 
of the bond or bill for loan, or forbearing thereof, or 
for any counter-bond or hill concerning the ſame, ſhall 
forfeit for every ſuch offence twenty pounds, with coſts 
of ſuit, and ſuffer impriſonment for half a year; the 
one moiety of all which forfeitures to be to the Queen's 
moſt excellent Majeſty, her heirs and ſucceſſors, and 
the other moiety to him or them that will ſue for the 
ſame in the ſame county where the ſeveral offences are 
committed, and not elſewhere, by action of debt, bill, 
plaint or information, in which no eſſoign, wager of 
law, or protection, ſhall be allowed. 


No. XVIII. 
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No, XVIII. 


Thirty-ninth Section of an A paſſed 3 Geo. J. c. viii. 
for redeeming ſeveral Funds of the Governor and 
Company of the Bank of England and for other 
Pur poſes „c. | 


AND it is hereby enacted, That the faid Governor 
and Company of the Bank of England or their ſucceſ- 
ſors ſhall have power and authority, and they are 
hereby enabled, in caſe they ſhall think fit from time 
to time and at any time or times at their own good- 
liking to borrow or take up money upon any contracts 
bills bonds or obligations under their common ſeal or 
upon credit of their capital ſtock or ſtocks or any part 
thereof or otherwiſe for any time or to be paid upon de- 
mand and at ſuch rate or rates of Intereſt or upon ſuch 
terms as they ſhall think fit although the ſame ſhall hap- 
pen to exceed the Intereſt allowed by Law to be taken 
and to give ſuch ſecurity for the ſame, as ſhall be ro the 
ſatisſaction of the lenders reſpectively; any former law 
ſtatute prohibition reſtriction clauſe matter or thing 
whatſoever to the contrary notwithſtanding. And they 
are hereby authoriſed at their own good-liking to con- 
tract and agree in ſuch manner, as they ſhall think fit 
at any time or times with any perſon or perſons, na- 
tives or forcigners, bodies politic or corporate, in whoſe 
abilities they ſhall be well ſatisfied, for or concerning 
the furniſhing of monies from time to time by ſuch 
perſons or corporations, upon ſuch terms as they ſhall 

| | find 
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find neceſſary for the better enabling the ſaid Governy 
and Company of the Bank of England to perform ſuch 
matters and things as they are to do and perform in 
purſuance of this Act, and to take ſubſcriptions from 
ſuch perſons or corporations for that purpoſe ; and it is 
hereby declared that ſuch contraQts bills bonds obliga. 
tions ſecurities or ſubſcriptions ſhall not be chargeable 
with any the duties upon ftampt vellum, parchment or 


paper; any former Law or Statute to the contrary not. 
withſtanding. 
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No. XIX. 


* 


14 Geo, III. c. 79. 


An Act for explaining an Act made in the twelfth 


Year of the Reign of Queen Anne intituled An 
Act to reduce the Rate of Intereſt without any 
Prejudice to Parliamentary Securities. 


« WHEREAS large ſums of money have been and 
“may be lent by his Majeſty's ſubjects in Great Britain 
« upon mortgages, or other ſecurities on eſtates in the 
« kingdom of Ireland and alfo in his Majeſty's colonies 
« or plantations in the Weſt Indies; which loans have 
« been found to contribute greatly to the improvement 
« of the ſaid kingdom colonies and plantations. And 
« whereas it has frequently been found convement to 
c execute ſuch mortgages or ſecurities and the tranſ- 
« fers or aſſignments thereof in Great Britain : and 
« whereas doubts have ariſen whether ſuch loans and 
* the mortgages or ſecurities for the ſame, and the 
transfers or aſſignments thereof when made and exe- 
« cuted in Great Britain are as valid and effeCtual, as 
hen made and executed in the ſaid kingdom of Ire- 
* land, colonics plantations or dominions; and by rea- 
« ſon of an Act paſſed in the twelfth year of the reign 
* of her late Majeſty Queen Anne, intituled, An Act 
to reduce the rate of Intereſt without any prejudice 
* to parliamentary ſecurities, whether ſuch mortgages 
* or ſecurities are valid and effectual where the rate of 
$ Intereſt thereby reſerved or made payable is more 
than ſive pounds per centum, though ſuch Intereſt 

does 


507 


508 


APPENDIX. No. 19. 


« does not exceed the rate of Intereſt allowed and eſta. 
* bliſhed by the Law of the kingdom of Ireland, colony 
« plantation country or place in which the eſtates com. 
* prized in ſuch mortgages or ſecurities reſpectireh 
te are; and whether his Majeſty's ſubjects in Great 
Britain have not or may not become ſubjeCt or liable 
te to penalties or forfeitures by receiving or taking In- 
©« tereſt for the ſums of money really and bond fide ad- 
s yanced or lent on ſuch mortgages or ſecurities at the 
rate of Intereſt allowed and eſtabliſhed by the Law of 
e the kingdom, colony, plantation, country or place 
te wherein the mortgaged eſtates reſpeCtively lie :” for 
obviating ſuch doubts, be it enacted by the King's moſt 
excellent Majeſty by and with the advice and conſent of 
the Lords Spiritual and 'Temporal, and Commons in 
this preſent Parliament aſſembled, and by the authority 
of the ſame, 'That all mortgages and ſecurities, which 
by any of his Majeſty's ſubjects, already have been 
made and executed in Great Britain of or concerning 
any lands tenements hereditaments, ſlaves cattle or 
other things lying and being in the kingdom of Ireland 
or in any of the ſaid colonies plantations or dominions 
or any eſtate or Intereſt therein to any of his Majeſtr's 
ſubjects for ſecuring the repayment of the ſums of 
money thereon reſpectively really and bond fide ad- 
vanced and lent with Intereſt ſor the ſame, and all 
bonds, covenants and ſecurities for payment of the 
ſame ſums of money and Intereſt reſpectively and all 
transfers or aſſignments which have been made and 
executed in Great Britain of ſuch mortgages ſecurities 
or bonds, to any of his Majeſty's ſubjects; ſhall be 3s 
good valid and effectual, to all intents and purpoſes 
whatſpever, as ſuch mortgages, ſecurities, bonds, cove- 

nants, 
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nants, transfers, or aſſignments would have been if the 
ſame had been made and executed in the kingdom 
iſland plantation country or place where the lands te- 
nements hereditaments ſlaves cattle or other things 
mentioned and comprized in any ſuch mortgage ſecu- 
rity transfer or aſſignment as aforeſaid, ſeverally lie or 
are; and that none of his Majeſty's ſubjects in Great 
Britain ſhall be ſubject or liable to any of the penalties 
or ſorfeitures in the ſaid Act, made in the twelfth year 
of her ſaid late Majeſty's reign by receiving or taking 
Intereſt for the ſum or ſums of money really and bond 
fide advanced or lent on any ſuch mortgage ſecurity 
bond covenant transfer or aſſignment as aforeſaid at the 
rate of Intereſt allowed and eſtabliſhed by the Law of 
the kingdom, colony, plantation, country or place 
wherein the mortgaged premiſes reſpeCtively lie or are. 

IT. And be it further enacted by the authority afore- 


ſaid, Ihat all mortgages and ſecurities which by any of 


his Majeſty's ſubjects, after the paſſing of this Act, 
ſnall be made and executed in Great Britain of or con- 
cerning any lands tenements hereditaments ſlaves cattle 
or other things lying and being in the kingdom of Ire- 
land, or in any of the ſaid colonies plantations or domi- 
nions or any eſtate or intereſt therein to any of his Ma- 
jeſty's ſubjects, for ſecuring the re- payment of the ſums 
of money thereon reſpectively to be really and bong five 
advanced and lent with Intereſt for the ſame and alt 
bonds covenants and ſecurities, for payment of the ſame 
ſums of money, and Intereſt reſpectively and all tranſ- 
fers or aſſignments which after the paſſing of this Act 
ſhall be made and executed in Great Britain of ſuch 
mortgages ſecurities or bonds to any of his Majeſty's 
ſubjects ſhall be as good valid and effectual to all intents 

and 
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and purpoſes whatſoever as ſuch mortgages ſecuritiey 
bonds covenants transfers and aſſignments would be if 
the ſame were made and executed in the kingdom 
iſland plantation country or place where the lands te. 
nements hereditaments ſlaves cattle or other things to 
be mentioned or comprized in any ſuch mortgage ſecu- 
rity transfer or aſſignment as aforeſaid, ſeverally lie or 
are, and that none of his Majeſty's ſubjects in Great 
Britain ſhall be ſubject or liable to any of the penalties 
or forfeitures in the ſaid Act made in the twelfth year 
of her ſaid late Majeſty's reign by receiving or taking 
Intereſt for the ſum or ſums of money to be really and 
bond jide advanced or lent on any ſuch mortgage, ſecu- 
rity, bond, covenant, transfer or aſſignment as afore- 
faid ſo as the Intereſt ſo to be received or taken do not 
exceed the rate of fix pounds for one hundred pounds for 
a year, the aforeſaid Act of Parliament or any other 
Law or Statute to the contrary notwithſtanding. 

III. Provided always and it is hereby declared, That 
this Act ſhall not make good, valid or effectual any 
ſuch mortgage, ſecurity, bond, covenant, transfer or 
aſſignment where the lender or lenders of any ſum or 
ſums of money has or have knowingly advanced or lent 
or ſhall knowingly advance or lend thereon more mo- 
ney than. the lands, tenements, hereditaments, flaves, 
cattle or other things in ſuch mortgages ſecurities 
transfers or aſſignments mentioned or comprized or to 
be mentioned or comprized, was, were or ſhall be at 
the time or times of advancing or lending fuch ſum or 
ſums of money as aforeſaid, really and bond fide worth, 
to be ſold. 

IV. And be it enafted by the authority aforeſaid, 
That all and every perſon or perſons borrowing an) 

| ſum 
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ſum or ſums of money under the authority of this Act 
upon any ſuch lands tenements hereditaments ſlaves 
cattle or other things exceeding the value, which the 
ſame ſhall be at the time of borrowing ſuch ſum or 
ſums of money really and bond jide worth to be ſold 
over and above all incumbrances, which ſhall then af- 
ſect the ſame ſhall forfeit treble the value of the ſum 
borrowed ; the one half to be paid to the informer the 
other half to the Treaſurer of the Royal Hoſpital for 
ſeamen at Greenwich in the county of Kent or to his 
ſuſficient deputy or agent for the uſe of the ſaid hoſ- 
pital. | 

V. Provided alſo, and be it enaQted, That all ſuck 
mortgages or other ſecurities granted under the autho- 
rity of this Act, by which ſuch lands, tenements, here- 
ditaments, ſlaves, cattle, or other things are intended to 
be charged or affected ſhall be regiſtered within the 
kingdom ifland colony plantation country or place 
where the ſaid lands tenements hereditaments ſlaves 
cattle or other things ſeverally lie or are within the 
time limitted by the laws of ſuch kingdom, iſland, co- 
lony, plantation, country or place otherwiſe the ſame 
ſhall be ſubject to the ſeveral proviſions and penalties 
contained in the ſaid Act, made in the twelfth year of 
her late Majeſty Queen Anne in ſuch manner as the 
lame would have been if this Ac had never been paſſ- 
ed, unleſs the mortgagee or other perſon or perſons, for 
whoſe behoof ſuch mortgage or other ſecurity ſhall have 


been made or granted ſhall have dend fide uſed his or 
their utmoſt endeavour to cauſe the ſame to be regiſ- 


tered within the time herein before limitted for that 
purpoſe. 


No, XX. 


311 


312 


APPENDIX. No. 20. 


No. XX. 


The Draught of the Bill which Mr. Sollicitor Ge. 
neral brought into the Houſe of Commons on the 
26th of February 1777, to reſtrain the railing 
of Money by Sale of Annuities for the Life 
of the Grantor. 


WHEREAS the practice of raiſing money by the 
ſale of Annuities hath of late years greatly increaſed 
whereby not only many perſons having anticipated their 
income are reduced to early ruin but the fair loan of 
money at moderate Intereſt to perſons engaged in the 


rarious purſuits of uſeſul induſtry is and muſt be greatly 


obſtructed. 

SeCt. 1. Be it therefore enacted by the King's moſt 
excellent Majeſty by and with the advice and conſent 
of the Lords Spiritual and 'Temporal and Commons in 
this preſent Parliament aſſembled and by the authority 
of the ſame, That a memorial of every deed bond in- 


ſtrument or other aſſurance whereby any Annuity or . 
Rent Charge ſhall (12) be granted for one or more lite 


or lives or for any term of years determinable on one 
or more life or lives ſhall within days of the 
execution of ſuch deed bond inſtrument or other aſſur- 
ance be inrolled in the High Court of Chancery, and 
that every ſuch memorial ſhall contain the day of the 
month and the year when the deed bond inſtrument or 
other aſſurance bears date and the name and addition 
of 
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5173 
of all the parties and for whom any of them are truſ- 
tees and of all the witneſſes and the place of their abode, 
and ſhall ſet forth the annual ſum or ſums to be paid 
and the name and addition of the perſon or perſons, for 
whoſe life or lives the Annuity is granted, and the con- 
ſideration or conſiderations of granting the ſame, other- 


e wiſe every ſuch deed bond inſtrument or other aſ- 
9 ſurance (11) ſhall be to all intents and pur- 
0 poſes. 


Sect. 2. And be it further enacted by the authority 
aforeſaid, That no judgment ſhall be entered of record 
upon any warrant of attorney to confeſs judgment on 


ic any ſuch bond as aforeſaid, (14) nor any action brought or 
1 execution ſued out or any ſuch judgment already en- 
of tered, nor ſhall any action be hereafter brought (1) on any 
d 


ſuch deed bond inſtrument or other aſſurance as afore- 

ſaid (2) without a certificate of the proper officer veri- 

p hed by affidavit of the due enrollment of a memorial 

of ſuch deed bond inſtrument or other aſſurance ſworn 
before a Judge of the Court, where ſuch judgment is 
entered or action brought and filed with the proper 
officer of that Court (6). 

! Sect. 3. And be it further enacted by the authority afore- 

ſaid, That all judgments entered upon any ſuch bond deed 


inſirument or aſſurance within the ſame term or within two 


0 ſucceeding terms of each other ſhall be ranked and have pri- 
* ority of payment according to the date of the reſpective in- 
e rolments of ſuch bonds deeds inſtruments or other aſſur- 
i» ances (12). | ; 

d Sect. 4. And be it further enacted by the authority 
x aforeſaid, That in every deed inſtrument or other aſ- 
C ſurance, whereby any Annuity or Rent Charge ſhall 
; (14) be granted or attempted to be granted the conſi- 


LI deration 
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deration really and hond fide paid, and in caſe the ſary 
or any part thereof ſhall conſiſt in goods or any other 
thing than money, the nature quantity and value of ſuch 
thing or things and alſo the name or names of the per. 
ſon or perſons, by whom or (4) on whoſe behalf the 
ſaid conſideration or any part thereof ſhall be advanced 
ſhall be fully diſtinctly and truly ſet forth and deſcribed 
in words at length and in caſe all the circumſtances 
aforeſaid ſhall not be fully diſtinctly and truly ſet forth 
and deſcribed every ſuch deed inſtrument or other al- 
ſurance ſhall be to all intents and purpoſes (9), 

Sect. 5. And be it further enacted, That a particular 
roll ſhall be provided and kept by the Clerks of the In- 
rollments in Chancery or their deputy, on which ſuch 
memorials ſhall be entered, and that every ſuch memo- 
rial ſhall be duly inrolled in order of time, as the ſame 
ſhall be brought to the Office and the ſaid Clerks of Hi. 
rollments (14) ſhall ſpecify upon the roll the certain day 
hour and time, on which ſuch memorial is brought to 


the Office, and ſhall grant a certificate of the inrollment 


thereof when required, and that there ſhall be paid for 
the inrollment of every ſuch (3) memorial the ſum of 


(A)] and no more in caſe the ſame do not exceed 


(5) words but if ſuch memorial ſhall exceed 

(6) words than after the rate and propprtion of 

(7) for every words and the like fees for every 
(8) certificate and copy given and the fee of 

(9) for every ſearch in the Office and no more. 

Sect. 6. And te it further enacted, That every Annuity 
or Rent Charge for the life of the grantor or Vr any joint 
lives, of which the grantor ſhall be one, or for any term 77 
years determinable on the life of the grantor, or on joint hive), 
of which the grantor ſhall be one ſhall be deemed and all- 
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judged to be without any ſpecial agreement for that pur- 
poſe redeemable, and that all Courts of Equity may decree 
the ſame to be redeemed upon a bill filed by the grantor his 
creditors or aſſignees upon ſuch terms as ſhall be juſt, and 
in caſe before filing the bill a tender ſhall have been made 
by the plaintiff of the ſum really due he ſball be intitled to 
the cots of ſuit (6). 

Sect. 7. And be it further enacted by the authority 
aforeſaid, T hat 


and if any perſon ſhall (9) 
procure (10) ſollicit or engage any perſon being under 
the age of years to grant or attempt to grant 


any Annuity or Rent Charge, or to execute any bond 
deed or other inſtrument for ſecuring the'ſame, or ſhall 
advance or procure or treat for (14) any money to be 
advanced to any perſon under the age of years 
upon conſideration of any Annuity or Rent Charge to 
be ſecured or granted by ſuch infant after he ſhall have 
attained (17) his full age of years, or ſhall in- 
duce ſollicit or procure any infant upon any treaty or 
wanſaftion for money advanced or to be (2) advanced 
to make oath before any Judge Juſlice or other Magiſ- 
trate, (3) that he will not plead infancy or make any 
other defence againſt the demand of any ſuch Annuity 
or Rent Charge or the re-payment of the money ad- 


vanced to him when under age, (6) every ſuch perſon 


(hall be /iable to pay for every ſuch offence the ſum of 


to any perſon who will ſue for the ſame in any of his Mafjeſ- - 
ty's Courts of Record at Weſiminſter by action of debt bill 


laint or information, in which no protection efſoin wager of 


| {aw or more than one imparlance ſhall be allowed (Io). 


L l 2 Sect. 
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Sect. 8. And be it further enacted, That nothing 
in this Act contained ſhall extend to any Annuity a 
Rent Charge given by will or by marriage-ſettlement 
or for the advancement of a child, nor to any Annuity 
or Rent Charge ſecured upon lands of equal or greater an. 
nual value whereof the grant:r was ſeized in fee-ſimple ir 
in fee-tail in poſſeſſion at the time of the grant, or ſecuredly 
the actual transfer of ſtock in any of the public funds the div. 
dends wheresf are of equal or greater annual value than th 
ſaid Annuity, nor to any Annuity or Rent Charge granted by 
any body corporate or under any authority or truſt created by 
AT of Parliament, nor to any Annuity where the ſum to 
be (14) paid does not exceed annually unleſs there 
be more than one ſuch laſt-mentioned Annuity from 
the ſame grantor or grantors to or in truſt ſor the ſame 
perſon or perſons, 
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CLAUSE (Aa). 


That before any Judgment ſhall be entered of Re- 
cord for ſecuring any Annuity already granted 
and before any Action ſhall be brought on any 
ſuch Judgment already entered or on any Deed 
already executed for that purpeſe æ Memorial of 
ſuch Deed ſhall be inrolled in the Court of Chan- 
cery. 


AND be it further enacted, That before any judg- 
ment ſhall be entered of record upon any warrant of at- 
torney to confeſs judgment for recovering or ſecuring 
the payment of any Annuity or Rent Charge, that hath 
already been granted for one or more life or lives or 
for any term of years determinable upon one or more 
life or lives, and before any execution ſhall be ſued out 
or action brought on any ſuch judgment already en- 
tered, or on any deed bond inſtrument or other aſſu- 
rance already executed for the purpoſes aforeſaid, a me- 
morial of the deed bond inſtrument or other aſſurance 
ſhall be inrolled in the High Court of Chancery, and 
that every ſuch memorial ſhall contain the day of the 
month and the year, when the deed bond inſttument or 
other aſſurance bears date, and the name and addition 
of all the parties and the names of all the witneſſes, and 
ſhall ſet forth the annual ſum or ſums to be paid, and 
the name and addition of the perſon or perſons, for 
whoſe life or lives the Annuity 1s granted, and the con- 
ſideration or conſhderations of granting the ſame. 


L13 _ CLAUSE 


315 


518 


APPENDIX. No. 20. Clauſe (B). 


CLAUSE (B). 


For aſcertaining the Conſideration for which an 
Annuity is granted. 


AND be it further enacted, That if any part of the 


conſideration ſhall be returned to the perſon advancing 
the ſame, or in caſe the conſideration or any part of it 
is advanced in notes, if any of the notes are not paid 
when due, or ſhall with the privity of the perſon ad- 
vancing the ſame be cancelled or deſtroyed without be- 


ing firſt paid, or in cafe the conſideration or any part of 


it is advanced in goods, if the goods are not of the valus 
ſet upon them, or if any part of the conſideration is re- 
tained on pretence of anſwering the future payment; 
of the Annuity, or any other pretence, in all and every 
of the aforeſaid caſes it ſhall and may be lawful for the 
perſon, by whom the Annuity or Rent Charge is made 
payable to apply to the Court, in which any action is 
brought for payment of the Annuity or judgment en- 
tered by motion to ſtay proceedings on rhe judgment 
or aCtion, and it ſhall and may be lawful for the Court 
at their diſcretion to make any rule or order requiring 
ſatisfaction on the oath of the party or parties com- 
plained againſt by examination of him or them in open 
Court, or by commiſſion under the ſeal of the Court for 
the examination of him or them, or by affidavit as the 
Court ſhall find moſt proper for the diſcovery of ſuch 


practices, and upon the refuſal of the party or parties to 


make ſuch diſcovery or ſatis faction as aforeſaid, or in 
caſe 
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eaſe it ſhall appear to the Court, that he or they have 
uſed ſuch practices as aforeſaid or any of them, it ſhall 
and may be lawful for the Court to order the deed. 
bond inſtrument or other aſſurance to be cancelled and 
the judgment, if any has been entered, to be vacated. 


CLAUSE (q). 


For aſcertaining the true Value of any ſuch An- 
nuity at the Time of granting it and for an- 
nuiling the Security upon Payment of what is 
really due. 


AND be it further enacted, That if any ſuit or action 
ſhall be brought in any Court of Law or Equity, or if 
judgment ſhall be entered of record upon any warrant 
of attorney to confeſs judgment, or if execution ſhall 
be ſued out or any action brought on any ſuch judg- 
ment already entered or upon any deed bond inſtru- 
ment or other ſuch aſſurance for ſecuring the payment 
of any ſuch Annuity or Rent Charge as aforeſaid, it 
ſhall and may be lawful to and for the Court, wherein 
luch ſuit or action ſhall be depending, at the inſtance 
of any of the parties to ſuch ſuit or action to examine 
and inquire into the juſt and true value of any ſuch 
Annuity or Rent Charge (now ſubſiſting or which ſhall 
hereafter be granted or created) at the time of granting 
the ſame, and alſo what conſideration was at ſuch time 
really and zend fide paid or given by the grantee or 
1 4 grantees 
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grantees to the grantor or grantors for the ſame by af. rt 


fidavits in open Court, or to refer ſuch examination t 
and enquiry to the proper officer of the Court, or elſe 
to direct an iſſue or iſſues to be tried by a Jury to al- f 


certain the ſame, as the nature of the caſe may require, 
and if it ſhall appear, from the verdict of ſuch Jury on 
the report of ſuch officer or upon the examination of 
the matter by affidavit, and it ſhall be declared decreed 
or adjudged by the Court, that the purchaſe of ſuch 
Annuity or Rent Charge was ſo unfair, that the ſame 
ought to be ſet aſide, then the grant of ſuch Annuity 
or Rent Charge and all deeds bonds inſtruments or 
other afſurances for ſecuring the payment thereof 
ſhall ceaſe and become void upon payment by the gran- 
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tor or grantors of ſuch Annuity or Rent Charge of the 
ſum, if any, which the Court fhall adjudge to be really 
due to the grantee or grantees. 


CLAUSE (D). 


For limiting the Price of Brokerage on Money ad- 
vanced for any Annuity. 


AND be it enacted by the authority aforeſaid, That 
all and every ſollicitors and ſollicitor ſcriveners and 
{crivener brokers and broker and other perſons or per- 
fon, who from and after the paſling this Act ſhall aſk 
demand accept or receive directl/ or indirectly any 
ſum or ſums of money or any other kind gratuity or 

6 reward 
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reward for the ſolliciting or procuring the loan and for 
the brokerage of any money, that ſhall be actually and 
bond fide advanced and paid as and for the price or con- 
ſideration of any ſuch Annuity or Rent Charge over 
and above the ſum of 10s. for every one hundred 
pounds ſo actually and bnd fide advanced and paid, 


ſhall be deemed and adjudged guilty of a miſdemeanor, . 


and being lawfully corrected of ſuch offence in any 
Court of Aſſize Oyer and Terminer or General Gao) 
Delivery ſhall and may for every ſuch offence be pu- 
niſhed by fine and impriſonment or one of them at the 
diſcretion of the Court, and that the perſon or perſons 
who ſhall have paid or given any ſum or ſums of 
money gratuity or reward ſhall be deemed a competent 
witneſs or witneſſes to prove the ſame. 


Amendments to the Annuity Bill made in the 
Commons, 


Fo. 1. I. 12. After (ſhall) inſert (from and after the 

paſſing of this Act). 

614. BI. (twenty). 
2. 11. Bl. (null and void). 

14. Leave out (on any ſuch bonds as afore- 
| faid) and inſert (for recovering or 
ſecuring the payment of any An- 
nuity or Rent Charge that now 1s 
or hereafter ſhall be granted for life 
or lives or for any term of years de- 


terminable on one or more life or 


lives). 
Fo. 2. 
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| 
Fo. 4. I. 15. 


. 
3. 2. 
Gs 
14, 
4+ 4 


CERES 


10. 


Leave out (action brought or) and af. 
ter (out) inſert (or action brought), 

Leave out from (entered) to (on) and 
inſert (or). | 

Leave out (ſuch) and leave out (as 
aforeſaid) arid infert (whereby any 
ſuch Annuity or Rent Charge now 
1s or hereafter ſhall be granted). 

Leave out from (court) to (and) in 
line 12. | 

After (ſhall) inſert (from and after the 
paſling of this Act). 


Leave out (or) and inſert (and). 


BI. (null and void). 

Leave out (inrollment) and inſert (the 
inrollments or his deputy). 

Bl. (one ſhilling). 

BI. (two hundred). 

Bl. (two hundred). 

El. (ſxpence). 

Bl. (one hundred). 

Bl. (one ſhilling). 

Leave out from (more) to (and) in 
fo. 6. 1. 6. 


After (irredeemable) inſert (or where- 


by the redemption thereof may be 
clogged with any condition) and 
bl. (»ull and void) and after the 25 
(Hall) inſert (either in perſon by 
letter agent br otherwiſe howſoever). 
After (procure) inſert (engage) and 
leave out (or engage) and inſert (ot 

alk). 
Fo. é. 


APPENDIX. No. 20. Amendments. 52g 


Fo. 6. I. 11. Bl. (twenty-one). 
14. Bl. (twenty-one). 
17. Bl. (twenty- one). 

7. 2. Leave out from (oath) to that in l. 3. 
and inſert (or to give his word of 
honor or ſolemn promiſe). 

6. After (age) inſert (or that when he 
comes of age he will confirm or ra- 
tify or in any ways ſubſtantiate ſuch 
Annuity or Rent Charge) and leave 
out from (be) to the end of l. 35. 
and inſert (guilty of a miſdemeanor 
and being thereof lawfully convict- 
ed in any Court of Ailize Oyer and 
i Terminer or General Gaol Delivery 
ſhall and may be puniſhed for the 
ſaid offence by fine impriſonment or 
other corporal puniſhment as the 
Court ſhall think fit to award). (D). 
14. Bl. (ten pounds). 
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1 The Amendments made in the Bill by the Lords, 


6 with which it was ſent down to the Commons, 

d 

0 Pr. 2. I. 8 & 9. Leave out“ null and void to all in- 
/ « tents and purpoles” and inſert 
} | « decmed or taken to be a ſecu- 
d © rity only for the money really 
Ir advanced with intereſt.” 


Pr. 3. 


q 
* 
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Pr. 3. 1. 31. After *paid ” leave out“ and in cafe 
ce the fame or any part thereof fall 
* conhſt in goods or any other thing 
te than money the nature quantity 
* and value of ſuch thing or things” 
and inſert © which fhall be in money 
« only.” 

Pr. 4. l. 7. Aﬀter © be” ſeave out“ null and void 
ce to all intents and purpoſes” and in. 
ſert © deemed or taken to be a ſecu- 
« rity only for the money really ad- 
© yanced with intereſt.” 

1. 18. After * paid” leave out © or in caſe the 
* confideration or any part of it 1s ad- 
* yanced in goods, if the goods are 

* not of the value ſ:t upon them.” 
1. 33. After “ action“ leave out“ and it ſhall 
* and may be lawful for the Court at 
* their diſcretion to make any rule or 
order requiring ſatisfaclion on the 
© oath of the party or parties com- 
* plained againſt, by examination of 
* him or them in open Court, or by 
« commiſſion under the ſeal of the 
© Court for the examination of him 
cor them, or by affidavit as the Court 
« ſhall find moſt proper for the dif- 
* covery of ſuch practices; and upon 
the refufal of the party or partics to 
© make ſuch diſcovery or ſatisfaction 

| 6% as aforeſaid.” 
Pr. 5. I. 14. After © vacated ” infert “ upon payer 
: f «Kg 
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& of ſuch money as was advanced with 
cc intereſt.” 


Pr. 6. 1. 17. After * enquired” leave out“ into the 
e juſt and true value of any ” and in- 
ſert “ in a ſummary way whether.“ 
I. 18. After “ ereated ” leave out © at the time 
« of granting the ſame, and alſo what 
t conſideration was at ſuch time really 
© and bond fide paid or given by the 
b orantee or grantces to the grantor 
& or grantors for the ſame” and in- 
ſert © was obtained by fraud or other 
© undue means or whether the grantor 
« is entitled to redeem the ſame.” 
J. 33. After “ if“ Jeave out “it ſhall appear 
« from the verdict of ſuch Jury or 
* the report of ſuch ofiicer, or upon 5 
the examination of the matter by 
& affidavit, and it ſhall be decfared, 
« decreed, or adjudged by the Court, 
ce that the purchaſe of ſuch Annuity 
* or Rent Charge was ſo unfair, that 
&« the ſame ought to be ſet afide ” and 
inſert “the Court ſhall adjudge that 
the ſame was fraudulently obtained, 
* or that the grantor is entitled to 
cc redeem.” | 
Pr. 7. I. 10. After © grantees inſert clauſe A“ 
(Clauſe A). “ And be it further en- 
« ated by the authority aforeſaid, 
© That the Court may, in every ſuch 
« caſe as aforeſaid, award to either 
* party ſuch cos as to them ſhall 
#5 ſeem juſt.“ 
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Pr. 9. 1. 13. After“ Annuity ” inſert“ nor to any vo- 
« luntary Annuity granted without re. 
„ gard to pecuniary conſideration.” 


Ordered that ſuch a number of copies of the ſaid Bill, 
with the Amendments, be printed, as ſhall be ſufficient 
for the uſe of the Members of the Houſe. 
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No. XXI. 


. 


To Regulate Annuities for Lives preſented to the 
Houſe of Commons by Mr. Bacon 13th May 
1777 which only went to the ſecond Reading. 


WHEREAS the raiſing of money by the ſale of Liſe 
Annuities hath a tendency to evade the proviſions ob 
tue Statutes made againſt Uſury, it being generally 
underſtood, that the ſum advanced as the purchaſe- 
money may be repaid and the annual payments being 
ſo large, in proportion to the ſum advanced as to af- 
ford after deduCting an adequate price for the inſurance 
an exorbitant intereſt: And whereas by ſuch dealings 
not only many perſons are reduced to ruin, but the fair 
loan of money at the intereſt allowed by Law to perſons 
engaged in the various purſuits of uſeſul induſtry is 
greatly obſtructed: 

Sect. 1. Be it enacted by the King's moſt excellent 
Majeſty by and with the advice and conſent of the 
Lords Spiritual and T emporal and Commons m this 
preſent Parliament aſſembled and by the authority of 
the ſame, That if upon any contract ſor the purchaſe 
of any Annuity or Rent Charge for the life of the 
grantor, or for lives of which the grantor ſhall be one, 
or for any term of years or greater eſtate determinable 
on the life of the grantor, or on lives of which the 
grantor ſhall be one ſhall be made after the 

the ſum to be paid in each year 
ſuall 
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ſhall exceed the intereſt after the rate of 
for every hundred pounds of the money actually ad. 
vanced as the conſideration of granting the ſame, and 
ſo in proportion for a greater or leſſer ſum together 
with the ſum hereinafter ſpecified as a conſideration for 
the riſk of the lite, on which the ſame ſhall be granted, 
every ſuch contract and the deeds bonds and aſſurances 

ſhall be deemed adjudged and taken to be 
and the perſon or perſons receiving or taking upon 
ſuch contracts a greater ſum than as aforeſaid ſhall be 
ſubject and liable to the penalties and proviſions here- 
tofore made and enacted againſt Uſury by any Statute 
now in force. | 
Scct. 2. And be it further enacted, That it ſhall and 
may be lawful to reſerve and take as a conſideration for 
the riſk of the life of any perſon being above the age of 

years and under the ſum of 
and no more in each year for every hundred pounds of 
the money advanced and for the riſk of the life of any 
perſon being above the age of years and 
under rhe age of and no more in each 
year for every hundred pounds advanced, and for the 
riſk of the life of any perſon being above the age of 
years and under the ſum 
of and no more in each year for every 
hundred pounds advanced, and for the riſk of the. life of 
any perſon being above the age of years 
and under the ſum of and 
no more in cach year for every hundred pounds ad- 
vanced, and for the ritk of the life of any perſon being 
above the age of years and under 

the fum of and no more in each year ſor 
every hundred pounds advanced, and for the ritk of the 
| lite 
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life of any perſon being above the age of 


years and under the ſum of 
and no more in each year for every hundred pounds 
advanced. 

ect. 3. Provided always, and be it further enacted, 
That nothing herein before contained ſhall extend or 
be taken to extend to the grant of any Annuity upon 
the ſingle life of any perſon in his Majeſty's ſea or land- 
ſervice or who at the time of granting the ſame ſhall 
be about to go to any part of Aſia Africa or his Ma- 
jeſty's Welt Indian iſlands and ſhall actually depart ior 
the ſame within from the time of the grant. 

Sea. 4. And be it further enacted, That every An- 
nuity for the life of the grantor or for lives, of which 
the grantor ſhall be one or for any term of years or 
greater eſtate determinable on the life of the grantor 
or on lives, of which the grantor ſhall be one already 
granted or hereafter to be granted ſhall and may be 
redeemable by the grantor giving months 
notice on payment of the ſum actually and bond jide 
advanced as the confideration of granting the ſame 
with all arrears of the Annuity incurred due at the * 
of payment of the principal ſum. 

Sect. 5. And be it further enacted, That it ſhall 
and may be lawful for any perſon charged with the 
payment of ſuch Annuities to file a bill for redemp- 
tion or to apply by motion to any Court, in which 
judgment ſhall be entered or an action brought for re- 
covery of the Annuity in like manner as is provided in 
the caſe of money due upon mortgage by an Act of 
the ſeventh year of King George the Second intituled 
“Am Act for the more eaſy Redemption and Fore- 
* cloſure of Mortgages.” 


M m The 
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The Report of the Committee 10 whom it was re. 
ferred to take into con/ideration the Laws againſt 
Jury and the preſent Practice of purchaſing 
Annuities for the Life of the Grantor. 


MR. BACON reported from the Committee, who 
were appointed to take into conſideration the Laws now 
in being againſt Uſury and the preſent practice of pur- 
chaſing Annuities for the life of the grantor and to re- 
port their opinion thereupon to the Houſe, That the 
Committee had conſidered the ſame accordingly, and 
had come to ſeveral reſolutions; which they had di- 
rected him to report to the Houſe, and he read the re- 
port in his place; and afterwards delivered it in at the 
clerk's table. Where the ſame was read; and is as 
{olloweth, viz. 


YOUR Committee, in proſecution of the firſt object 


of their inquiry, have peruſed the Statutes made againſt 
Uſury ; and they obſerve that the advantage to be 
made by the loan of money hath at different periods 


been reſtrained to a certain ſum, which they conceive 


to have been ſomewhat above the rate, at which the 
uſe of money might be procured at the æras when theſe 


Acts paſſed. The Act 12 Anne, Statute 2. cap. 16. 


has fixed five per centum per annum as the lawſul 
value of the uſe of money upon loan; and all contracts 


and ſecurities, upon which more is taken than after the 


aforeſaid rate are not only made totally void, but the 


perſons receiving the ſame are ſubject to forfeit treble 


the money lent. 


They 
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They proceeded to enquire into the preſent practice 
of purchaſing Annuities for the life of the grantor z 
and they propoſe to lay before the Houſe the reſult of 
their enquiry in the following method : 

Firſt; to ſtate the preſent mode of tranſacting this 
buſineſs and at what price ſuch Annuities are pur- 
chaſed. 

Secondly, the real value of Annuities, as far as the 
ſame can be reduced to calculation. | 

The Committee muſt obſerve, that the information 
they have received upon the firſt head has been taken 
in the molt general terms, as they thought it their duty 
to avoid any examination, which might afford diſcovery 
of particular tranſactions, and diſcloſe the affairs of in- 
dividuals to the public view; but they believe, that the 
reſult of the enquiry will not be the leſs certain from 
the reſerve they have maintained. 

ſr. Richard Brown of Golden Square, who hath 
been converſant In the purchaſe of Annuities for the 
life of the grantor for about twelve years informed your 


Committee, That ſome years ago he has known eight 


years* purchaſe given for an Annuity for the life of the 
grantor 3 that ſix years? purchaſe is the current price; 
and that it may be ſaid to be a market-price-at preſent 
of an Annuity upon the life of a perſon of any age 
from twenty-one to fifty, both incluſive. 


Robert Taylor, eſq. who hath been acquainted with 


theſe tranſaclions by having ſettled Annuities on be- 
half of the grantors ſaid, hat he took fix years' pur- 
chaſe to be the current price this Gentleman to- 
gether with Elbro. Woodcock and John Clementſon, 


elqrs. informed your Committee, That they had ſe- 


rerally been concerned in paying off Annuities to a 
= M m 2 very 
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very large amount; and that thoſe Annuities had beer 
ſold as appeared to them by the bonds at fix years' pur. 
chaſe. — Mr. Taylor knew ſome Annuities were ſold at 
a lower rate, and he only knew one inſtance where 
more was given ; that was upon a real ſecurity and the 


price was ſeven years purchaſe. 


Mr. Brown ſaid, That where the perſon is of great 
property and the ſecurity on that account reckoned 
good ſeven years' purchaſe has been given, and he 
added eight years' purchaſe if there was land ſecurity, 
No inſtance however was mentioned, where ſo much 
as eight years“ purchaſe had been given, and the in- 
ſtances of ſeven years“ purchafe do not appear to have 
been very frequent of late; - two were mentioned to 
the Committee in addition to that ſtated by Mr. Taylor; 
in both, the Annuities were effectually ſecured on a 


real eſtate and paid by a receiver; the life in the one 


caſe was thirty- five, in the other forty-five. And it ap- 
peared by Mr. Clementſon's information, that upon ſe- 
curity equally clear and a younger life no more than 
{ix years' purchaſe had been given. 

Mr. Brown likewiſe informed your Committee, That 
though he had not tranſacted any Annuities at a lower 
rate than fix years? purchaſe, yet he was ſure many had 
been ſold at four and three years purchaſe. 

The ſecurity that uſually has been taken is a bond 
and judgment from the grantor and ſometimes another 
perſon is joined with him in the ſecurity. 

'The charge upon the tranſaction of the Annuities, 
which the ſeller pays amounts by Mr. Brown's account 
to five per cent. upon the price including the expence of 
all the deeds except the judgment, for which 51. are 
paid beſides: and Mr. Taylor added, that he believed 

| ſuch 
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ſuch had been the uſual deductions in the Annuities 


tranſacted by Mr. Brown; but that there had been great 


abuſes in this reſpect by other perſons. 

Your Committee were further informed, That it was 
generally underitood upon the ſale of ſuch Annuities, 
though not ſo expreſſed in the deeds, that they might be 
redeemed on the payment of the principal ſum, with 
the arrears of the Annuity to the time of payment, 
and a farther conſideration which uſually was half a 
year's Annuity z upon the Annuities which Mr. Wood- 
cock had ſettled on behalf of the grantors the half- 
year's Annuity had been exacted; and in one caſe the 
Annuity was purchaſed in February paid off in the 
July following, and the half-year's payment beyond the 
current Annuity demanded and taken; Mr. Brown 


ſaid the half-year's Annuity had of late been given up 


in the ſettlement of Annuities to a conſiderable amounty 
—Mr. Clementſon ſaid he had found ſome difficulty 
to get the Annuitants to agree to a redemption on pay- 


ment of the principal ſum ; but after a bill was brought 


into Parliament for reſtraining the ſale of Life An- 
nuities many came and offered to take their principal; 
—and all he redeemed were without payment of the 
half-year's Annuity. 

Upon. the ſecond head the real value of Annuities, 
the Committee hath entered into a more minute exa- 
mination, and the evidence they have taken has been 
directed, : 

Firſt, to diſcover the exact value of an Annuity for a 
given life by calculation. - 

Secondly, to aſcertain the value by the rate, at which 


Lives are actually inſured, and at which Life Intereits 


are eſtimated in the purchaſe of eſtates. 
M m 3 Thirdly, 
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Thirdly, to ſhew the price that Annuities bore be. 
fore the practice of ſelling them was ſo frequent as it 
hath been of late years. 


The Committee received great aſſiſtance upon the 
firſt head from Mr. Mavor, who hath formed Tables 
ſhewing the preſent value of Annuities from 1000. to 
11. on a ſingle life allowing compound intereſt at the 


different rates of 5, 4 and 3 per cent. TO the age of 


12.to 77, both incluſive. 

The probable duration of life, upon which his calcu. 
lations of the value of Annuities is formed, is not taken 
upon ſo high an eſtimate as that of Demoivre's, whoſe 
Tables approach nearly to the Tables of Life formed on 
the bills of mortality at Northampton, nor upon fo low 
an eſtimate as thoſe of Mr. Simpſon, who formed his 
on the bills of mortality in London. | 
Mr. Mavor has calculated his Tables for London on 
the bills of mortality there, but he remarks that they 
are decreaſed ſince the date of Mr. Simpſon's Tables; 
and the decreaſe to be owing not to a diminution of the 
inhabitants, but to the place being more healthy ; ; for 


which he obſerves, there are many viſible reaſons— 


and the number of chriſtenings is upon the increaſe 
particularly for the laſt ten years, 


Mr. Mavor has calculated upon his Tables the value 


of Annuities on a ſingle life from the age of twenty- 
one to the age of fifty, taking the medium of every 
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five years; and alſo the medium value of the riſk or 
premium. a 


Value of the 
| Riſk or Pre- 
Value of rocl, mium of In- 
Annuity. ſurance per 
Cent. for 
c each Year. 
m the age of 21 to 2 
Fro / 6 f J.. 4,0 16 M 2 11 6s. 
both incluſive is 
26 to 30 ditto = 2,304.04 $628 
21 to-35 ditto '- is 1,191 0 90 3 71 
36 to 40 ditto = is 1,130 4 0 3.16 11S 
e . 4-6. 8 
46 to 50 ditto - is 1,047 © © 4 19 of 


Six years' purchaſe is the price of an Annuity upon a 
life of ſeventy. | 

N. B. The above Table of the different prices of 100l. 
Annuity is calculated allowing the purchaſer 5l. per 
centum compound intereſt, on his purchaſe-money. 
Mr. Mavor has computed the poſſible profit, which may 


be made upon Annuities of fix years“ purchaſe of one 


life. 
A perſon of ſeventeen has an equality of chance to 
live thirty-two years. 
tool. Annuity on ſuch a life will be paid eren 
times. 
Iool. paid annually for thirty-one years and put out 
every year at ſive per cent compound intereſt is 
L. 7076 1 7 
But Gool. the price of this Annuity for 
thirty-two years, at five per cent. com- 
pound intereſt, gives only - 2858 19 37 


Difference 1s L. 4217 2 35 
M m 4 Mr. 
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My. Mavor has made another calculation of the profy 
which may with reaſonable probability be made by An. 
nuities at ſix years” purchaſe. 


The lives on which Annuities are bought, may be 


| moderately tzken one with another at fifteen years' dy- 


Firſt, 10ol. Annuity for fifteen years will be paid 


fourteen times put out every year at five per cent, 


compound intereſt is - - L. 1959 17 3 

Second, ſuppoſe the annual payments 

to be applied in purchaſing Annuities 

at the like rate for fifteen years the 

produce will then be - - 6054 17 © 
But 6ool. the purchaſe of ſuch an 

Annuity at five per cent. compound 

intereſt in 144 years is but — 14% 13 4 
Suppoſe the inſurance of the Gocl. 1 

to be deducted, not at its real value 

but at five per cent. compound intereſt 647 7 11 
The Annuity will then be 7ol. and | 

upon the firſt hypotheſis the produce is 1317 18 1 
Upon the ſecond, it is „) tn 101 


Mr. Baldwyn the Regiſter of the Amicable Society ſor 
2 perpetual inſurance- office at Serjeant's Inn informed 
your Committee, That the plan of that Corporation 1s 
to take 51. annual payment and a premium of 71. 10s. 
upon making the inſurance; in conſideration of which 
they pay to the aſſignees of the ſubſcriber a rateable 
ſhare of the whole payments of the current year, in 
whith ſuch ſubſcriber dies. 'The Corporation admits 
all ages, from twelve to forty-five ; but no more than 


three annual payments of Sh each are allowed upon 
the ſame life. ; 


In 
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In a period of forty-two years, the payments by this 
Corporation have been as follows : 


From 1734 to 1957, the average dividend for each 5l. 


X L. 120 x5 10 
From 1758 to 1769 - - 151 6 1 
From 1770 to 1775 — = 198 13 


The rate of inſurance in the firſt period is 4 2 : 
in the ſecond period 3 4 o 
in the third - 2 10 0 
The average dividend for the whole forty-two years is 
1411. 
And the rate of inſurance has been 31. 10s. 


Mr. Baldwyn informed your Committee, That he 
had calculated the duration of the lives inſured at that 
Office for the laſt twelve years; and that one life with 
another it amounted to nineteen years. 

Mr. William Morgan actuary to the Society of Equi- 
table Aſſurances on Lives and Survivorſhips near Black- 
friars Bridge, eſtabliſhed in 1762 by deed of ſettlement 
inrolled in the Court of King's Bench, upon the ſame 
plan of the Union Fire-Office, informed your Commit- 
tee, That every member becomes an inſurer and an- 
ſwerable ; if the premiums ſhould not be ſufficient to 
qalwer the claims, every member is liable to be called 
upon in proportion to the ſum he had inſured, if there 
is a call; the profits are to be divided amongſt the 
members in the ſame proportion; but it is their in- 
tention in future to lower the premiums and to return 
to the preſent members the difference between the 
preſent premium and the future premium. —They in- 
ſure any ſum from 201. to 2000]. for one life and any 


age 
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age from eight to ſixty-ſeven. They likewiſe inſure 
upon ſurvivorſhips. 

The mean rates of aſſurance on ſingle lives in the 
Equitable Society, are at preſent, 


ANNUALLY. ANNUALLY, 


From the Age of For one Year. For ſeven Yeats. For Life, 
20'to-25- 13:00: Jo #3 -43.:.0 ' In 3:06 
215 to 30-258 0 1 80 412 6 
30 to 35 2 11 6 2 16 © 4 2 6 
35 to 40 2 19 © 2:0: 4 10 6 

40 to 45 8 3 18 6 3 
ge to 50:47 .:.6 4 16 6 6.04 
50 to 55 8 1 6 15 © 
55 tobo 6 4 0 6 19 © 8 0 
Go to 65 7.66 8 13 6 10 2 0 


It muſt not however be inferred from hence, that 
the Society diſtinguiſhes the different ages into thoſe 
ſeveral claſſes, and ſo rates the premium of aſſurance 
according to a ſifch mean between the youngeſt and the 
oldeſt age. On the contrary as it proceeds entirely 
upon mathematical principles, ſo of courſe the pre- 
miums vary in every year of life; and it is evident, 
that its preſent ſurplus ſtock has not ariſen from any 
inaccuracy in its calculations, but from making uſe of 
a table of obſervations, which gave the probabilities of 
life lower than they appear to have been in the Socicty, 
The premiums are alſo made higher by calculating at a 
lower rate of intereſt *. It was however fair and neceſ- 
ſary to take theſe advantages, 'not only towards de- 
fraying the expences of management, but guarding the 
Society during its infancy againſt any particular loſſes, 

+ Three 15 Cent. wo 


which 
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which it might not then have been ſo well able to ſuſ- 


tain. 

In order to determine the ſtate of a Society, whoſe 
buſineſs confiſts in making aſſurances upon lives, there 
are three different methods, which may be employed; 
by each of which it can be aſcertained how far the 
yociety proceeds upon ſure principles on the one hand, 
or requires exorbitant contributions on the other. The 
firſt method is hy finding the proportions of the pre- 
miums to the claims. The fecond by comparing the 
number of perſons that die in the Society with the 
number that ſhould have died agreeable to the Table of 
obſervations, from which its premiums have been cal- 
culated. The third by inveſtigating the preſent value 
of all the aſſurances and comparing the ſum of thoſe 
values with the ſtock or capital of the Society. It would 
take up too much time, and may probably be unneceſ- 
fary to explain the principles, upon which the firſt and 
third methods are founded, but the ſecond 1s readily 
coaceived ; for if a ſmaller number dies in the Society 
than the Table ſuppoſes ſhould have died, a demonſtra- 
tion will ariſe of its thriving ſtate ; and if a larger num- 
ber dies, the contrary will be proved. 

The ſtate of the Equitable Society has been lately 
examined by each of thoſe methods; and they all agree 
in proving, that it is poſſeſſed of a ſtock not only ſuth- 
cient to anſwer all its demands, but to ſecure it from 
any dangers, which may ariſe in an uncommon ſeaſon | 
of mortality. Hence by purſuing the firſt method, it 
appears that the claims during the laſt nine years, have 
on an average been annually above 3oool. leſs than 
they ſhould have been. 

By the ſecond method, it is found that the propor- 
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tions of deaths in the Society to thoſe in the Table of 
obſervations, from which the premiums have been cal. 


—— 


From the age of 20 to 30 as 7 to 17 
30 to 40 as 3 to 5 
40 to 50 as 1 to 2 
50 to 60 as 2 to 3 
6o to 70 as 7 to 5 or in all ages 
from 20 to 70 as 2 to 3 nearly. 


By comparing alſo the decrements of life in the So- 
ciety, with thoſe in Dr. Halley's Table, they are found 
to be, 


From the age of 20 to 30 as 5 to 9 
30 to 40 as 5; to 6 
40 to 50 as 6 to 7 
50 to 60 as 5 to 6 
60 to 70 as p to 3 or in all ages 
from 20 to 70 as 11 to 13 nearly. 


By the third method, which is by far the moſt cer- 
tain, it appears, that the preſent ſtock of the Society 
exceeds the values of all the aſſurances by 30,000cl. and 
upwards. 

In conſequence of thoſe concurring proofs of the 
flouriſhing ſtate of the Society, it is now in agitation te 
reduce the premiums of aſſurance. 

Mr. Taylor informed the Committee, That in va- 


- luing lives upon eſtates it was uſual to take the value 


of the life according to the moſt approved Tables; and 
that intereſt was only taken at four per cent : that he 
never remembers any life valued ſo low as fix years 


purchaſe in any tranſaction for the purchaſe of eſtates; 


and 


APPENDIX. No. 21. 


and that he has been very converſant in the buying and 
ſelling eſtates. That undoubtedly there is great differ- 
ence in the real value of lives between the ages of 
twenty and fifty. 

The Committee were ſatisfied from general infor- 
mation, that before the period, to which the evidence 
upon the firſt branch of their enquiry relates, being 


about twelve years, Annuities for the Life of the gran- 


tor were purchaſed at a price much nearer their 
real value than they have been ſince. Ten years' pur- 
chaſe upon good ſecurity has been given for a Life 
of fifty; nor was there one general price for all ages, 
but the value varied according to the eſtimate of 
the Life on which the Annuity was granted; whereas 
in the preſent mode of granting Annuities there is but 
one price taken for all ages between twenty and fifty. 

The facts ſubmitted to the conſideration of the 
Houſe will enable them to judge how far the Com- 
mittee are warranted in the obſervations they have 
made and the reſolutions formed upon them. 

Six years' purchaſe is allowed to be the current price 
of an Annuity upon a Life from the age of twenty-one 
to the age of fifty. 

If the tranſaQion was intended to be a real ſale, 
things ſo different in their value could not yield the 
lame price. 

The perſons advancing their money upon Annuities 
at this rate, have a reaſonable expectation, that the prin- 
eipal will be returned; and the perſons to whom it is 
advanced have a confidence that they may repay it when 
they can. 

The tranſaction then is formally a Cale; ; but in ſub- 
ſtance it is a loan of money upon a periſhable ſecurity ; 
where the advantage taken bears no proportion to the 

hazard, 


| 
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hazard, though that hazard may be eſtimated aiid in 
other tranſactions where there is a real ſale of a Life 
intereſt, or a reverſion expectant upon it, is eſtimated 
with reaſonable certainty. 

The exorbitant profit gained by this mode of advan. 
eing money, is contrary to the intention df the Law that 
regulates Intereſt upon Loans; it is a reſtraint upon all 
thoſe, who have occaſion to borrow upon a Life eſtate 
for any prudent purpoſe ; and it is a public riſchicf in 
reſpect both of the gain and of the ruin which ſuch 
bargains produce. 

The exceſs of this profit may be corrected by limit- 
ing the gain of ſuch bargains to legal intereſt and a rea- 
ſonable compenſation of that riſk, which in cafes under 
uo peculiar hazard attends the ſecurity. 

The value of the different claſſes of lives appears not 
only by calculations, upon which men daily act in the 
purchaſe of eſtates, but by the rate at which lives of 
different ages are inſured with profit. 


The compenſation for the riſk of the life to be 


taken upon a larger allowance not only than its real 
value, but even than the rate at which ſuch riſk may be 
inſurcd, and the reduction of the price to a lower ſum 
may be left to the competition that mult ariſe in tran 
actions which will no longer be diſgraceful. 

All advantage beyond the rate preſcribed ought to 


be deemed uſurious and made ſubject to the penalties 


provided againſt Uſury ; with an exception only of the 
lives. of thoſe, who, from the nature of their employ- 
ment are expoſed to peculiar hazards. And all Annui- 
ties ought to be redeemable z becauſe, if a fair conſide- 


ration is paid, the redemption can never be a loſs to the 


perfor” polleſſed of an intcreit, which is daily dimi- 


ullhling 
14 Ing. 
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Upon the whole your Committee came to the follow- 
ing reſolutions : 

Reſolved, That it is the opinion of this Committee, 
that the purchaſe of Annuities for the life of the grantor 
being generally intended as a loan of money ought to be 
regulated accordingly. 

Reſolved, That it is the opinion of this Committee, 
that four per cent is a ſufficient compenſation for the 
riſk of a life above twenty-one Fn and under twenty- 
five years. 

Reſolved, That it is the opinion of this Committee, 
that 451. per cent is a ſufficient compenſation for the 
riſk of a life above twenty-five years and under thirty 
years. 

Reſolved, That it is the opinion of this Committee, 
that 51. per cent 15 a ſufhcient compenſation for the riſk 
of a life above thirty years and under thirty-five years, 

Reſolved, That it is the opinion of this Committee, 
that 5 Kl. per cent is a ſufficient compenſation for the riſk 
of a lite above thirty five years and under forty years. 

Reſolved, That it is the opinion of this Committee, 
that 61. per cent is a ſuſſicient compenſation for the riſk 
of a life above forty years and under forty-five years. 


Reſolved, That it is the opinion of this Committee, 


that 61. per cent is a ſufficient compenſation for the 
rik of a life above forty-five years and under fifty years. 
Reſolved, That it is the opinion of this Committee, 
that to take any larger annual ſum than che legal intereſt 
of each 10ol. advanced in the purchaſe of an Annuity 
for the life of the grantor together with the ſums above 
ſpecified being the values of the reſpective riſks attend- 

ing ſuch Annuities ought to be made Uſury. 
Reſolyed, That it is the opinion of this Committee, 
that 
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that all Annuities for the liſe of the grantor ought to 
be redeemable on the payment of the ſum adyanced 
with the arrears of the Annuity to the time of payment, 
Reſolved, That it is the opinion of this Committee, 
that the Chairman be directed to move the Houſe for 
leave to bring in a Bill upon the faid Reſolutions. 


The firſt Reſolution of the Committee being read x 
ſecond time was upon the queſtion put thereupon 
agreed to by the Houſe. 

The 2d, 3d, 4th, 5th, 6th, 7th and 8th, Refolution 
of the Committee being ſeverally read a ſecond time 
were poſtponed. 

The gth Reſolution of the Committee being read a 
ſecond time, was upon the queſtion put thereupon 
agreed to by the Houle. 

The ſubſequent reſolution of the Committee being 
read a ſecond time, 

Mr. Bacon moved the Houſe accordingly. 


Ordered, That a Bill be brought in upon the Reſolu. 
tions now agreed to and on the Debate of the Houſe on 
the ſaid Report: And that Mr. Bacon Mr. Solicitor 
General Mr. Popham Mr. Newnham Mr. Ord Mr. 
Jackſon Mr. Macdonald and the Lord Advocate of 
Scotland do prepare and bring in the ſame. 


Ordered, That the ſaid Report and Reſolutions be 
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No. XXII. 
17 Geo, III. c. xxvi. 


An Act for regiſtering the Grants of Lif: Annui- 
ties ; and for the better Protection of Infants 
againſt ſuch Grants, 


W HERE AS the pernicious practice of raiſing money 


by the ſale of Life Annuities hath of late years greatly 


increaſed, and is much promoted by the ſecrecy with 


which ſuch tranſactions are conducted; be it therefore 
enacted, by the King's moſt excellent Majeſty, by and 
with the advice and conſent of the Lords Spiritual and 
Temporal, and Commons, in this preſent Parliament 
aſſembled, and by the authority of the ſame, 

SECT. 1.“ That a memorial of every deed, bond, 
inſtrument, or other aſſurance, whereby any Annuity or 
Rent Charge ſhall, from and after the paſſing of this Act, 
be granted for one or more life or lives, or for any term 
of years, or greater eſtate, determinable on one or more 
life or lives, ſhall within twenty days of the execution 
of ſuch deed, bond, inſtrument, or other aſſurance, be 
inrolled in the High Court of Chancery; and that every 
ſuch memorial ſhall contain the day of the month, and 
the year, when the deed, bond, inſtrument, or other 
aſſurance bears date, and the name of all the parties, 
and for whom any of them are truſtees, and of all the 
witneſſes; and ſhall ſet forth the annual ſum or ſums to 
be paid, and the name of the perſon or perſons for 
whoſe life or lives the annuity is granted, and the con- 


ſideration or conſiderations of granting the ſame: other- 


wiſe every ſuch deed, bond, inſtrument, or other aſſu- 
rance, ſhall be null and void to all intents and purpoſes. 
Nn Ster. 
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SECT. 2. And be it further enacted by the authority 
aforeſaid, * That before any judgment ſhall be entered 
of record upon any warrant of attorney for recovering 
or ſecuring the payment of any Annuity or Rent Charge 
that hath already been granted for one or more life or 
lives, or for any term of years or greater eſtate deter. 
minable upon one or more life or lives, and before any 
execution ſhall be ſued out, or action brought on any 
ſuch judgment already entered, or on any deed, bond, 
inſtrument or other aſſurance already executed for the 
purpoſes aforefaid, a like memorial of the deed, bond, 
inſtrument, or other aſſurance, ſhall be inrolled in the 
High Court of Chancery; and in caſe the party ſhall 
negle& to inrol the ſame, any ſuch judgment, execu- 
tion or proceeding in the action ee thall be 
null and void. 

SECT. 3. And be it further enacted by the authority 
aforefaid, © That in every deed, inſtrument, or other 
aſſurance, whereby any Annuify or Rent Charge ſhall 
from and after the paſſing of this Act be granted, or 
attempted to be granted, the conſideration really and 
bond fide (which ſhall be in money only), and alſo the 
name or names of the perſon or perſons by whom, and 
on whoſe behalf, the ſaid conſideration, or any part 
thereof, ſhall be advanced, ſhall be fully and truly ſet- 
forth and deſcribed in words at length; and in cafe 
the ſame ſhall not be fully and truly ſet forth and de- 


ſcribed, every ſuch deed, inſtrument, or other afſu- 


rance ſhall be null and void to all intents and purpoſes. 
SECT.'4. And be it further enacted, “ That if any 
part of the conſideration ſhall be returned to the perſon 
advancing the ſame ; or ia cafe the conſideration, ot 
any part of it, is paid in notes, if any of the notes, with 
the 
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the privity and conſent of the perſon advancing the 
ſame, ſhall not be paid when due, or ſhall be cancelled 
or deſtroyed without being firſt paid; or if the conſide- 
ration, or any part of it, is paid in goods; or if any 
part of the conſideration is retained on pretence of an- 
ſwering the future payments of the Annuity, or on any 
other pretence; in all and every of the aforeſaid caſes, 
it ſhall and may be lawful for the perſon, by whom the 
Annuity or Rent Charge is made payable, to apply to 
the Court, in which any action is brought, for payment 
of the Annuity, on judgment entered, by motion, to 
ſtay proceedings on the judgment or action; and if it 
ſhall appear to the Court that ſnch practices as aſore- 
faid, or any of them, have been uſed, it ſhall and may 
be lawful for the Court to order the deed, bond, inſtru- 
ment, or other aſſurance, to be cancelled, and the 
judgment, if any has been entered, to be vacated. 
SECT. 5. And be it further enacted, “ That a parti- 
cular roll ſhall be provided and kept by the clerks of 
the inrollments in Chancery, or their deputy, on which 
ſuch memorials ſhall be entered, and that every ſuch 
memorial ſhall be duly inrolled in order of time, as the 
ſame ſhall be brought to the Office; and the ſaid clerks 
of the inrollments, or their deputy, ſhall ſpecify upon 
the roll the certain day, hour, and time on which ſuch 
memorial is brought to the Office, and ſhall grant a cer- 
tificate of the inrollment thereof when required and 
that there ſhall be paid for the inrollment of every ſuch 
memorial the ſum of one ſhilling, and no more, in caſe 
the ſame do not exceed two hundred words; but if ſuch 
memorial ſhall exceed two hundred words, then after 
the rate and proportion of ſixpence for every one hun- 
dred words, and the like fees for every certificate and 
Nn 2 copy 
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copy given; and the fee of one ſhilling for every ſearch 
in the Office, and no more, 

SECT. 6. And be it ſurther enacted by the authority 
aforeſaid, “ That all contracts for the purchaſe of any 
Annuity with any perſon being under the age of twenty. 
one years, ſhall be and remain utterly void, any attempt 
to conſirm the fame after ſuch perſon ſhall have attained 
the age of twenty-one years notwithſtanding: and that 


if any perſon ſhall, either in perſon, by letter, agent, or 


other wiſe howſoever, procure, engage, ſolicit, or aſk any 
perſon being under the age of twenty-one years, to grant 
or attempt to grant any Annuity or Rent Charge, or to 
exccute any bond, deed, or other inſtrument, for ſecu— 
ring the ſame; or ſhall advance or procure, or treat for 
any money to be advanced to any perſon under the age 
of twenty-one years, upon conſideration of any Annuity 
or Rent Charge, to be ſecured or granted by ſuch in- 


fant, after he or ſhe ſhall have attained his or her age of 


twenty-one years; or ſhall induce, ſolicit, or procure 
any infant, upon any treaty or tranſaction for money 
advanced, or to be advanced, to make oath, or give his 
or her word of honour, or folemn promiſe, that he or 
ſhe will not plead infancy, or make any other defence 
againit the demand of any ſuch Annuity orRent Charge, 
or the repayment of the money advanced to him or her 


when under age; or that when he or ſhe comes of age, 


he or ſhe will confirm r ratify, or in any way ſubſtan- 
tiate ſuch Annuity or Rent Charge; every ſuch perſon 


- ſhall be guilty of a miſdemeanor, and being thereof lau- 


fully convicted in any Court of Aſſize, Oyer et Ter- 
miner, or General Gaol Delivery, ſhall and may be 


- puniſhed for the ſaid offence by fine, impriſonment, or 


other corporal puniſhment as the Court ſhall think fit to 
award, 
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SECT. 7. And be it enacted by the authority afore- 
ſaid, That all and every ſolicitors and ſolicitor, ſeri- 
veners and ſcrivener, brokers and broker, and other per- 
ſons or perſon, who, from and after the paſſing of this 
Act, ſhall aſk, demand, accept, or receive, directly or 
indirectly, any ſum or ſums of money, or any other 
kind of gratuity or reward, for the ſoliciting or procu- 
ring the loan, and for the brokerage of any money that 
ſhall be actually and b fide advanced and paid as 
and for the price or conſideration of any ſuch Annuity 
or Rent Charge, over and above the ſum of ten ſnillings 
for every one hundred pounds ſo actually and bond 
fide advanced and paid, ſhall be deemed and adjudged 
guilty of a miſdemeanor z and being lawfully convicted 
of ſuch offence in any Court of Aſſize, Oyer and Ter- 
miner, or General Gaol Delivery, ſhall and may, for 
every ſuch offence, be puniſhed by tine and impriſon- 
ment, or one of them, at the diſcretion of the Court ; 
and that the perſon or perſons who ſhall have paid or 
given any ſum or ſums of money, gratuity, or reward, 
ſhall be deemed a competent witneſs or witneſſes to 
prove the ſame. 

Sr. 8. And be it further enacted, “ That nothing 
in this Act contained ſhall extend to any Annuity or 
Rent Charge given by will, or by marriage ſettlement, 
or for the advancement of a child; nor to any Annuity 
or Rent Charge ſecured upon lands of equal or greater 
annual value, whereof the grantor was ſeiſed in ſee- 
ſimple or in ſee-tail in poſſeſſion at the time of the 
grant, or ſecured by the actual transfer of ſtock in any 
of the public funds, the dividends whereof are of equal 
or greater annual value than the faid Annuity; nor to 
any voluntary Annuity granted without regard to pecu- 

niary conſideration z nor to any Annuity or Rent 
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Charge granted by any body-corporate, or under any 
authority or truſt created by ACt of Parliament ; nor 
to any Annuity where the ſum to be paid does not ex. 
ceed ten pounds annually, unleſs there be more than 
one ſuch laſt mentioned Annuity from the ſame gran. 


tor or grantors, to or in truſt for the ſame perſon or 
perſons.” 
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ABBOTS. 


Grant of Annuity i» fee by Abbot without the words for bim and ſur- 
ceſſors good 236. 


Aion at Law, | | 1 
Will not lie on an uſurious contract 63. | lt 
Lies for the borrower only after payment or tender of the money 217. 0 
On the Statutes of Uſury to be brought within twelve calendar months 1 

418. 5 1 
Brceught for the purchaſe- money of an Annuity after it has been 1 
avoided 433. 458. 8 1 


Acts of Parlia ment.—Vid. Statutes. 


Propriety of repealing all old Acts on making a new one 64. 
Cannot be without advice and conſent of Lords and Commens 211 
118. 
Whether the baniſhment of the Jews by Act of Parliament 115. iff 
How Courts conſtrue them 420. : | 
20 Hen. III. de Merton 81. 126. 127. 476. # 
2 Ed. I. 112. 129, 
15 Ed. I. 118. 119. 470. 
18 Ed. I. 110, 111. 470. 
14 Rich. II. 29. , 
1 Hen. IV. 130, 
3 Hen. VII. 76. | '% 
11 Hen. VII. 76. 484. a ' 
37 Hen. VIII. 63. 64. 65. 485. | 
5 and 6 Ed. VI. 132. 489. 
13 Eliz, c. viii. 39. 133. 134. 135. 492. 
13 Eliz. c. xx. 300. 
14 Eliz, c. xi. 312. 
18 Elis. c. xi. 313. 
39 Eliz. c. iz. 313. 
21 Jac. 39. 138. 496. 
3 Car. I. 138. 
12 Car, II. 139, 499+ 
10 Car, II. 139. — 
16 Car. II. 436. | [! 
1 Ann. 123. — ; j 
9 Ann. 436. | 
12 Ann. 140. 502. 
3 Geo. I. 141, 505, = * 
N A4 13 Geo, 
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As of Parliament. 


13 Geo. Il. 135. 

14 Geo II. 142. 203. 

26 Geo, II. 123. 
"14 Geo III, 142. 507. 5 
17 Geo. III. 123. 121. 545. App. XXII. 


Agent. 


Whether the payment of all their charges in Annuity-tranſaQions 
make a part of the conſideration to be ſpecified in the memorial 
334 to 392. : | 

Names of agents who pay the conſideration to be ſet forth at full length 
in Annuity -deeds 405. 406. 


Agreement. Vid. Contrafts. 


Aien. | 
Alien-brokers forfeit all to the King 72. 
Their incapacities common to all, of all religions, &c. 90. 91. 


Amerciaments. 
Eccleſiaſtical benefices not liable to them 313. 


Annuity. 
What Lord Hardwicke ſaid of dealers in Annuities 165. 
Political tendency ol the evil of Annuities 228. 256. 
Mr. Erikine's idea of the evil 232. 
Definition of 2 2. 
Difference between Annuity and Rent Charge 233. 
Annuity by preſcription 223. | 
Of electing the remedies and thereby determining whether it be Ax» 

nuity or Rent Charge 234. Z5. 239-240. 

A grant without che words for his heirs only for life 236. 
Otherwiſe from a corporation 230, 
How a void Rent Charge may be a good Annuity 237. 
Annuity of inheritance is forieitable tor treaſon 238. 
Being perſonal not an hereditament within Statute of Mortmain 238. 
Not intailable within Statute de donis 238. 
A fine cannot be levied of it 238. 
Shall not be taken for atlets, not being a freehold in the Law 238. 


Nor put in execution on Elegit Statute Merchant or Staple 238. 
Is aſſignable over 239. | 


Where writ of Annuity lieth not 242. 

How Annuities become extinct 243. 244. 

Of the remedies for recovering Annuity 244. 245. 

Veſts not in executors 245. 

Annuity in fee is a perſonal inheritance and goes to heir 245. 

Writ of Annuity lieth againſt the heir (if included in the grant) 246. 
Ik lieth only while Annuity is payable 246. 

Of the Sheriff's return to writ of Annuity 247. 

How far Annuities are uſurious 258. 202. 263. 

Lord Hardwicke thought moſt of them uſurious 249. 

Annuity would be uſurious if any proviſion for the repayment of the 

principal 260. 
Of the clauſe for redeeming or re-purckaſing from 266 to 271. 
Whether inſurance of Annuities render chem uſurious 272. 


Of 
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Annuity. 


Of the real and market prices thereof 282, 

A memorial thereof to be regiitered 27. 

Utmolt poilible notoriety given by the memorial 329. 

Ot letting forth the ſecret truſts in the memorial 336. 

Graatee muſt regiſter a memorial of an Ahnuity granted before the 
Act er he procced at law 337. 

Annuity deeds void which mention not the names of the perions pay- 
ing the conſideration and on whoſe behalf 38. 240. 

Whether the conſideration mult be ix money only 338. 342. 374. 

Contracts for Annuities with minors void and puniſhable as miſde- 
meanors :42. 41. 

Of the caſes excepted out of the Act 346 to 381. 

Every deed ſecuring an Annuity muil be regiſtered 3 58. 


Warrant of attorney for confeſſing judgment on Annuity bonds to be re- 
giſtered 359. 


Deeds of ſureties to he alſo regiſtered 36t. 

Judgment to ſecure it needs not to be regiſtered 362, 

Partial aſſignments of Annuities to be regiſtered but not aſſignments of 
the whole 363. 364. 299 to 422. 

Date of each deed to be mentioned in memorial 365. 

All the truſts of Annuity deeds to be mentioned in memorial 368. 

Variance of opinions upon the neceſſity of fetting forth truſts not affecting 
the Annuity 369 to 372. 

Notes given for Annuities muſt ſpecify dates 374. 375. 

Void from memorials falſely ſtating the confideration 379 to 382. 

Every part of the contract makes a part of the conſideration 383. 

The payment of law charges ought ts be ſpecified in the memorial 384 
to 392. 

The twenty days are excluſive of the day of the grant 308. 

Various opinions whether one void deed avoid the whole aflurance 394 
to 299. 

A doubt upon the neceſlity of regiſtering aſſignments 399 to 402. 

Of one Annuity's being the conſide ration o. another 402 to 405. 

The names of agents who pay the conſideration to be ſet forth in the 
deed 495 to 300. 

Of retaining part of the conſideration 407. 408. 

Who may apply to the Courts for vacating the ſecurities 409 to 412. 

Whether a grantor be barred his remedy by * of time or his own 
laches 413 to 420. 

Difference of opinion thereupon. Ibidem. 

Of che authority and juriſdiction of the Courts in entertaining applica- 
tions and giving redreſs under the Annuity Act 420 to 42g, 

Of the revival of the original contract upon the avoidance of the An- 
nuity 435 to 459. 

Indictment lies againſt brokers, &c. for taking any thing beyond 1cs. 
per col: the quantum needs not to be proved 472. 

Equitable as well as legal tenancies in fee and tail within the exception 
of the Annuity Act 454. 


When Courts order Annuities to be yacated they order the money to be 
reſtored 458. 


Annuity Act.— Vid. Statutes, 
It's conſequence to individuals 317. 


Brought in by the preſent Chancellor 318. 
The original bill 319. 323. 324. 


Comes down from the Houſe of Lords 320. 
A n&vy 
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Annuity AF, 


A new bill brought in 220. 

The original plan divided 320. : 

The ſecond bill (the preſent AR) leſs extenſive than the firſt 324. 

Of the preamble and equity of the Act 324. 325. 

Firſt ſection of the Act 326. 

Legiſlature's intent in making it 328. 326. 

Of regiſtering a memorial of the tranſaction 327. 

Particular views of the Legiſlature in paſſing it 328. 

Second ſection of the Act 335. 399. - 

Third ſection et the Act 337. 405 to 407. 

Fourth ſection of the Act 341. 407 to 433. 

Fifth ſection of the Act 343. 435+ 

Sixth ſection of the Act 343. 435. 

Seventh ſection of the Act 345. 

Eighth ſection of the Act 346. 453. 454. 

Exceptions to the Act 346. 453. 484. : 

Monſtrous principle of giving effect to it ſeven months before it paſſed 
into a law 355. 

Is an extremely remedial law 357. 358. 373. 

To be litteraliy purſued 369. 373. 
Of the power of the Courts in entertaining application and giving re- 
dreſs under it 420 to 435. | 
Mr. Powell's argument upon conſtruing the Annuity Act like the Cam- 
ing Acts 436 to 450. 

Draught of the original bill and amendments brought in by Mr. Wed. 
derburn. App. No. XX. | 

Draught of Mr. Bacon's bill to aſcertain the price of Annuities and re- 
port of the Committee. App. No. X XI. 

The Annuity Act. App. No. XXII. 


Application to the Courts. 
Before and ſince the Annuity Act 288. 
Who may apply tor vacating Annuities 409 to 412, 
Ot being barred by lapſe of time and laches of the party 413 to 420. 
What Courts will entertain applications for fetting afide Annuities 420 
to 425. 
Courts order the money to be reſtored when they vacate Annuities 448. 


Aſhgnment. 
Of regiſtering aſſignments of Annuities 363. 364. 401. 
Aſumpſit. | 
Brought for the value of the Annuity avoided 423. 458. 


Aſſurances, —Vid. Securities and Deeds, 


Authority of Courts. 


Whether they have authority to puniſh the negle@ or laches of the 
grantor in not applying for redreſs 413 to 420. 
Difference of gpinion hereupen. Ibidem. 


In entertaining applications and giving redreſs under the Annuity Ad 
420 to 435. 


Spiritual or Ecclgſiaſtical. 
VUlury not to be regulated by it 38. 


Different 


CENERAL INDEX, ; 


Authority Spiritual or Ecvigſigſtical. 

Different from temporal 53. | 

Has no juriſdiction ex naturd ſua to check crimes by coercive means 
77. 7 


— Temporal or Civil. 


Civil magiſtrate may control indifferent actions but cannot counteract 
the law of nature and grace 6. 15. 24, 


Uſury to be regulated by it 38. 
Different from ſpiritual 53, 


Attorney—Vid. Warrant of, and alſo Sollicitor. 


Bani/ſhment, 
Of the Jews by Parliament 173. 114. 


Coke and Prynne differ about their baniſhment being by Parliament 
114. 


Baniſhment a perſonal puniſhment 115. 122. 


Bank Notes, | 
Are caſh when not objected to 376. 


Bargain,—Vid. Contract and Conſideration. 


In an information for Uſury the bargain muſt be laid to be cerrapt e 
not io in a verdict 222. 233. 


Benefices. Vid. Ecclefiaftical Livings. 


Biſhops.—Vid. Ordinaries. 
They ſuggeſted a clauſe againſt Uſury in 21 Jac. 1. 39. 137- 
Had the puniſhment of Uſurers by common law 67. 71. 72. 75. 76. 
They difluade the King from puniſhing Jews 95. 
Their ſpirit ot toleration the ground of an Act of Parliament in favor 
of the Jews 118. 


Truſtees of their immunities and rights for their ſucceſſors 126, 
Become eccleſiaſtical ſheritfs in ſequeſtrations 302. 


Bond. 


Of the effects of bonds executed in foreign countries 20). 

May be put in ſuit here for the intereſt of the country 208. 209, 

Whether clergymen's bonds and warrants to confeſs judgment become 
void when the Annuity deeds are fo 302. 303. 


Bottomry 
Bonds not within the Statutes of Uſury 188. 189. 


Brokers. 


Alien-brokers forfeit all to the King 72 ha 

Puniſhable by 21 Jac, I. for taking more than one half per cent. 137. 

Guilty of miſdemeanor and puniſhable by the Annuity AQ for taking 
more than 10s, per 100l. 345. 450. . | 


Cunon Lau. 


The old Canon Law before 1606 is common law 298. 
Not neceſſary to be confirmed by Parliament 298. 


Ceſtuy 


355 
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Ceſtuy que Tru. —Vid. Truſtees. 


Civil. —Vid. Authority, Courts, Magiſtrate and Power, 


Chancellor. 
Preſent Chancellor brought in the Annuity Act in 1777. 318. 


China. 


Uſury of 30 per cent. allowed to be taken there 40. 41. 


Clergy and Clerks. —Vid. Livings, Eccleſraſiical Property, 
and Sequeſtration. 
They formerly ingroſſed all learning 15. 
Their influence over the laity 27. 72. 118, 
Truſtees of their rights for their ſucceſſors 127. 
Of the ſequeſtration of their livings 306 to 313. 


Common Law.—Vid. England, Uſury, Cc. 
Againſt Uſury aroſe out of the general prejudices 45. 46. 
What meant by common law of England 61. 
Cannot be altered but by expreſs Statute 6r, 
According to Lord Coke the common law of Uſury aboliſhed 62, 6:, 
143.211. 212. 5 
No action lies on a contract uſurious at common law 63. 143. 
Some Ulury puniſhable in common law courts 71. 75. 143, 
Common law never permitted the taking of 1 percent. 152. 
De Grey of opinion that common law of Uſury is not aboliſhed 154. 
157. 159.220. 15 
Old canons a part of the common law 299. 


Cnſideration. 


Of the adequacy of the conſideration of the Annuity 275. 

Of the inadequacy 278. 

Of a valid conſideration for an Annuity 284. 

Of conſiderations pro tur pi cauſd 285. 

Of granting Annuities 330. 

Whether the expences and brokerage make a part of it 337. 
Whether it mult literally be for money only 338. 339. 341. 342. 374- 
May as well be recited as averred in the memorial 378. 393. 
Fallely ſtated in the memorial vacates the deed 379 to 382. 

Terms of the contract make a part of it 383. 

Payment of law charges a part of it 384 to 392. 

Needs only to be once mentioned in memorial 393. 

Of one Annuity's being the conſideration for another 402 to 405. 
The names of agents who pay it to be ſet forth in the deed 405; 406. 
Oi retaining part of it 407. 408. 


Contract. Vid. Uſurious, 


Of contracts entered into in foreign countries 207. 
Of the general validity of a contraft 29. 
Of contracts upon inadequate conſiderations 278. 
Whether the payment of the grantte's charges by the grantor of an An- 
nuiry be part of the conſideration 332. 
With minor for Annuities void and puniſhable 343. 435. 
Terms of tac contract make a part of the conhderation 383. 
Mr, Powe:1's 


GENERAL INDEX. 


Contract. 


Mr. Powell's argument on ſupporting the contract aſter the avoidancg 
of the ſecurities 435 to 450. 


Of the revival of the original contract. Ibid. 


Couſtruct ion. | 
How the At of Hen. VIII againſt Uſury to be conſtrued 134. 
Annuity Act to be conſtrued remedially and literally 357. 358. 369. 
373 | 
Corporation, 


May grant Annuity in fee without the words for their heirs and ſuc 
ceſſors 236, 


What intereſt they were allowed to borrow money on in the Papal ter- 
ritories 464. | 


Covenant. | 
Of che effects of a covenant executed in foreign countries 207. 


Councils. 


Their decrees againſt Uſury 31. 
Councils of Conſtance and Trent ſa:d nothing of it 36. 37. 


Damages.—V id. Uſury. 


Date. 


The twenty days given for regiſtering memorials by the Annuity A& 
are excluſive of the day of the date of the deeds 395. 


Day given for Payment. Vid. Uſury. 
Debt. Vid. Uſury Annuity Aſumpfit Action at Lan. 
Deeds. Vid. Security. 


Annuity deeds declared void which do not contain the names of perſons 
by whom and on whoſe behalf the conſideration- money is paid 337. 
When one is void, whether all that ſecure the Annuity be ſo 394 to399. 


Diſcloſure. Vid. Memorial. 


Dividends. EN 
Annuities made payable out of them excepted out of the Act 347. 


Divines.—Vid. T heologtans. 


Eccleſiaſtical Courts. Vid. Spiritual. 


Juriſdiction over Uſury ſaved to them by 13 Eliz. 62. 67. 136. 147. 
Acknowledged by Parliament 67. 72. 74. 7. 148. 


Livings. 

Evil of charging them with Annuities 238. 

Their end and purpoſe 297. 

Forbidden by 13 Eliz. c. xx. 300. 

Whether bonds and judgments can affect them 304. 
dt aſſiguable or chargeable eicher at law or equity 3085. 


Eccles 


GENE RAI. INDEX, 
Eccigſaſhical Goodi.— Vid. Sequeſtration. 


Formerly exempted from law-proceſs and taxes 30g. 


— Laws.—Vid. Canon. 


How part of the Eccleſiaſtical Law is Common Law 76. 77. 
Perſons formerly exempted from law-proceſs and taxes 309. 


* 


Election. 
Of remedies for an Annuity or Rent Charge 235. 
Of determining this election 241. 242. 


England, Laws f. Vid. Common Law. 


Againſt all unfairneſs in money-bargains 2, 


Errors. 
Clerical will not vitiate a memorial 383. 
Nor convert an Annuity into a Loan 264. 


Exceptions, 
Out of the Annuity Act 346. 347- 
Of the exception of tenants in fee and in tail 348. 349. 


Exchange. 


Dry exchange what it is 127. 128. 


Annuity ſhall not be put in execution on Elegit Statute Merchant &:, 
238. " 


Fathers Holy. 


Their ideas of Uſury 18. 19. 26. $7. 58. 
Invectives of Greek Fathers againſt Uſury 28. 29. 
Ditto of the Latin Fathers 30. 


Fee-femple and Tail —Vid. Exceptions. 


Tenants granting Annuities excepted out of the Act 348. 349. 


Fieri Facias. 
De bon. eccl. 302. 409. 


Fine, d 
Cannot be levied of an Annuity 238, 
Forfeiture. 


Annuity forfeitable for treaſon 238, 


Forms of Memorials, 
Cannot be fixed 328. 329. 


Fraud. 
Different ſpecies of it according to Lord Hardwicke 283. 


Funds. 


GEN ER AI. INDERX, 


Funde. Vid. Stocks. 


Annuities ſecured out of them and excepted 347. 
This exception not noticed by Court 3688. 


Gaming. 
Security for a gaming debt void ia the hands of a third perſon not privy 
274. 
Both parties in gaming contracts i pari delicto 215. 
Of the conſtruction of the Acts againſt it 436. 


Goods. Vid. Eccleſiaſtical and Spiritual. 
Grants, Vid. Annuities, 


Half-pay.—Vid. Pay. 
Not afſignable 296. 


Heir. —Vid. Annuity. 
Grant of Annuity without the words and for 2% heirs is only for life 
235. | 


Jews. —Vid. 2 

Formerly prohibited to take Uſury from each other but permitted ts 
take it from ſtrangers 12. 19. 20. 25. 

Prohibition of Uſury confined to the Jews 26. 

A ſpecies of Uſury practiſed by the Jewiſh prieſts 56. 

Allowed in England to take Uſury by common law 78. $1. 82. $9. 190. 
122. 147. 

Not to have Uſury againſt a minor 78. 79. 81. 

Their introduction into England 84. 

The firſt Law concerning them 86. 

King had a right to all their property 87. 190. tot. 

Ought not to be puniſhed for their religious belief 90. 

Unjuſt prejudices of this nation againſt them 90. 91. foo. 

2 a name of profeſſion not of nation 90. 
readfully maſſacred and perſecuted in England 93. 94. 106, 107. 

Protected by the King at the recommendation of the Biſhops. 96. 118. 

Of their regiſtering all their deeds in the Star-chamber 97. 98. 

Grant of a High Prieſt by King John 99. 469. 

A ſpecies of corporation governed by their own bye-laws 100. 

Of thoſe that turned Chriſtians forfeiring all to the King 102. 

Horridly perſecuted by Henry III 104. 105. 

The crimes alledged againſt them 106. 

A Judge appointed over them by Parliament 104. 

Allowed to take 2d. per 1s. per week, i.e. 40 per cent per ann, 108. 

Whether their baniſhmenr compulſory or voluntary 112. 113. 114. 

It was compulſory by Parliament 115. 121. 

For more than soo years no other Law made concerning the Jews 
than ſuch as are beneficial 123. 

Foreign Jews now treated by the Laws as other Aliens 124. 

Engliſh Jews as other ſubjects (except as to the Teſt Acts, &c.) 124. 

Charters of King John to the Jews 466. 467. 

_ Statute de ſudaiſmo 470. 1. 2. 3. 

Writ of ſafe conduct to the Jews when baniſhed 476. 

Writ to the Prior of Bridlington to pay 3col. which he owed to a Jew 
before baniſhment unto the King 475. 


Inade- 
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Inadequacy of Price. 
How Annuities may be thereby affected 280 to 284. 
Of it's general etfets upon other tranſactions. Id. 


Indiatment, 


For taking more than 10s. per fool. for negociating an Annuity 431. 
The quantum of excels needs not be ſpeciticd as in Ulury 452. 


Infants. 
Contracts with them for Annuities void and puniſhable as miſde- 


meanors 344. 435- 


Iurolment. 
Difference between that and regiſtering 327. 
Of the effects of deeds executed before inrolment 411. 


Tuſurance. 
Whether it render Annuities uſurious 372. 


Inſtrument, —Vid. Aſſurances and Deeds. 


Intention. 
Otten creates Uſury 176. 201. 


Intereſt. 


301. per cent. allowed of in China by Chriftians 41. 

Uſurious to withhold it out of the principal lent 178. 

Over-ruled in the Common Pleas 179. 

Of taking exceſſive Intereſt on non-payment at a given day 182, 


183. 
Where the Intereſt only is hazarded it will be Uſury 193. 


Upon bond recoverable here at the rate of the country where the 
bond was entered into 209. 


Interpretation, Vid. Conſtruction. 


Tudgment. 
Effects of judgments on eecleſiaſtical livings 303. 304. 
For ſecuring Annuity needs not be regiſtered 363. 


Furiſdiftion of Courts. 
Of the juriſdiction of the Courts in entertaining applications and 
giving redreſs under the Annuity Act 420 to 435. 


Had a right to all the property of dead Uſurers 75. 79. 
The ſame of all Jews 86. = * 


; King's prerogative checked and controlled by Parliament 105, 
Character of King Henry III 109 
Cannot baniſh any ſubject 115. 119. 


May grant Annuity in fee without the words for my heirs and ſuc- 
cer 236. 


Laches. 


GENERAL INDEX. 


Laches. 


Whether a grantor of an Annuity be barred his remedy by lapſe of 
time or his own laches 413 to 420. 

Whether the laches of the grantee of an Annuity will raiſe an implied 
contract in the grantor to reitore the purchaſe-money 445. 


Landi. Vid. Rent Charge. 
Law Canon Vid. Canon Law. 
wm Common. Vid. Common Law. 


—— of Nature, 
Written in every man's heart 19. 26. 46. 
Many nations puniſhed Uſury as againſt it 27. 147. 160. 161. 
Is unchangeable 46. 


— Statute. 
Effect of the Statute Law of Uſury 151, 


Limitation, 
Of time with reference to the Annuity Ac 413 to 420. 


Loan. 
Whether Uſury can exiſt without it 163. 193. 196. 205. 206, 


Magiftrate—Vid. Civil. 
Ought to regulate Uſury 38. 149. 
Cannot puniſh for religious opinions 90. 
Cannot ſanction indirectly what he cannot expreſsly direct or order 138. 
His duty to render private rights conducive to the good of the whole 
149. 


Marriage Brocage Bonds. 


Security given for procuring a match void in the hands of a third per- 
ſon 214. | 


| Invalid becauſe publicly detrimental 285. 


0 


—— Settlements. | 
Annuities ſecured under them excepted out of the Annuity AR 346. 


Memorial. 


Difference between thoſe required by the Annuity AR and the re- 
gulating Acts for York and Middleſex 327. 

Notoriecy required by the memorial 329. 

No ſet form of it can be fixed 328. 329. 

Whether it ought to ſet forth the law expences 331. 384 to 392. 

Neceſſity of ſetting forth the ſecret truſts in the memorial 3 34. 

* — regiſtered though granted before the Act ere proceedings can 

e had 337. 


—_—_ ſo ſtate each deed as to ſpecify the Annuity which it affects 
302. 1 


Needs not ſtate a judgment 363. 
Mult contain the date of each deed 365, 366. 
Muſt comain the names of all witneſſes 366. 367, 
h O 0 : Mult 


86· 
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Memorial, | 
Mult contain all the truſts of the Annuity deed 367. 368. 


Muſt mention dates of notes given for Annuities 375. 
; Whether it ought to ſpecify the payment by a banker's check 377, 
Recital of the conſideration as good as averment 376. 
Deed void where memorial ſtates falſely the conſideration 379 to 352. 
Not vitiated by clerical errors 383. 
Ouęht to ſet forth the payment of the law charge 384 to 392. 
Deeds only once mention the conſideration 393. | 
Whether it ought to contain aſſignments 364. 399 to 402. 


Miſdemeanor. 
To contract with minors for Annuities 243. 
In a broker or ſcrivener for taking more than 108, for 10cl, for ge- 
zociating an Annuity 345. 


Money. 
Whether the conſideration of Annuities muſt be for money only 338. 
342.374. h 
Bank notes are money when not objected to 376. 


Mertgage Mortgagee and Mortgager. 
Fjectment will not lie upon a mortgage void for Uſury 171. 
Ditference between a derivative mortgage and the transfer of thy 
original mortgage 204. | 
Of the effects ot mortgages executed in foreign countries 207. 


Meſes, Law of. 
Different from Law of Grace 11. 
Prohibits Uſury 12. 18. 19. 25. 38. 
Some Ulury allowed under it $5. 


AM ticn.—Vid. Juriſdiction of Courts and Application ts 


Courts. 


Nimes. Fork 


Every Annuity deed muſt contain the names at full length of the per- 
tons paying the confideration 337. 340. 


Nature. Vid. Law, 


Note of Hand. 


Whether money 342. 374. 375. 
Officers Civil. —Vid. Pay and Half-pay. 


Cannot charge their offices with Annuities 289. 
Allowed in many cafes for many years 289 to 294. 


Now irrevocably determined to be unalienable 296, 


— Military. 
Miſchief of ſecuring Annuities on their pay 237. 288. 


Naval. 
Cannot charge or aſſign their pay 289. 


Oppreſſion. 


F 
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Oppreſſion. 


Oppreflive Uſury againſt written and unwritten Law 45. 48. 
All oppreſſion againit the Law of Nature 47. 259. 


Ordinary —Vid. Biſhop. 


Particeps Criminis. 
Whether both parties ſo in Uſury 215. 


Pay—Vid. Officers. 


Not aſſignable or chargeable with Annuities 288. 
Long holden otherwiſe 299 to 294. 
Now irrevocably determined to be unalienable 296. 


Payment giving Day for it.—V1d. Ujury. 
Penalty. Vid. Uſury 1 and Brokers. 


Popes. 
They condemn Uſury 42. 
Gregory iX orders the Biſhop of Durham to repay a debt of his prede- 
ceſſor with moderate Intereſt 43. 
Benedict XIV decrees concerning Uſury 461. to 465. 


Po ton. 
enants in le- ail i in poſſeſſion excepted out of the Annuity At 454. 
Pot Obit. 


Bargain without fraud not uſurious 191. 
Lord Hardwicke's opinion of them 259. 


Power. Vid. Authority. 


* uf 
uity by preſcription 233. 


Procurer and Procuratien..Vid. Brokers and Scriveners, 


Property, 
The creature of the civil power 53. 


m— Nature gf. Vid. Ecclefraftical and Spiritual. 


Purchaſe and Purchaſers. Vid. Annuities. 


Receipt, 
Of the conſideration of an A muſt be explicitly ſet forth in : the 
memorial 384 to 392. 


Recital. 


Conſideration mentioned in the memorial as. good by way of recital 
as of ſubſtantive averment 339. 376. 


Redemption. 
| Of clauſes for redeeming or re-purchaſing Annuities 266. 269. 


Oo 2 Regilter= 


* 
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Regiſtering. 
Difference between that and inrolment 327. 


Releaſe, 


Of actions perſonal a good bar to an Annuity even with a clauſe 
of dittreſs without the word beirs 237. 


Rent Charge. Vid. Annuity. 
Difference between Annuity and Rent Charge 233. 
Of determit.ing by election of remedies whether it ſhall be Annuity 
or Rent Charge 224. 235. . 
How a void Rent Charge may be a good Annuity 237. 
What Rents ſhall not be converted into Annuities 240. 


Retaining and Returning —Vid. Annuity. 
Part of the conſideration of an Annuity how it affects and what 
powers it gives the Court to order the deeds to be cancelled, &c, 
341. 427+ 408. 


Sale, —Vid. Annuities. 


Scire Facias. 
Whether an action within the ſecond ſection of Annuity Act 384, 


Scriptures Old and New. 


Uſury prohibited in the Old Teftament 12. 13. 19. 33. 
How far prohibited in the New 23. 24. 55. 


Security. Vid. Aſſurances and Deeds. 


Securities when void and not voidable under the Annuity Act 341, 


347. 
Every deed ſecuring an Annuity to be regiſtered 358. 


Warrant of attorney for conſeſſing judgment on an Annuity bond 13 
ſuch ſecurity 359. | | 


Such alſo are deeds from ſureties 367. 


School men. 
Their ideas of Uſury 26. 37. 


Scrivener,—V id. Brokers. 


Sequęſtration.— Vid. Eccleſiaſtical Livings and Property. 
Origin nature and effects of eccleſiaſtical ſequeſtrations 306 to 313. 
Sheriff. 
Bithop acts as ſheriff on eccleſiaſtical property 3c2. 


Sollicitor. Vid. Broker and Scrivener. 
Puniſhable for a miſdemeanor in taking above 1086. per rool. in nege- 
ciating Annuities 345. 450. 461. 

Statutes. — Vid. Ads of Parliament, 


Propriety of repealing all old Acts when a new one is made 64. 
13 bounden to notice them 3or. 


onſtrous rule of giving effect to them from the firſt Jay of the Sefon 
355+ | 


Stat, 


Statutes. 
Stat. of Merton, 20 Hen. III, 


2 Ed. I. 
15 Ed. I. 


18 Ed. I, 
14 Rich. II. 
1 Hen, IV. 
3 Hen, VII. 


6.4. 
11 Hen. VII. 
37 Hen. VIII. 


5 and 6 Ed. VI. 


13 Eliz. c. vili. 


Co XX. 


14 Eliz. c. xi. 
18 Elia. 


39 Eliz. c. ix. 


21 ſac. I. 


3 Cha. I. 
12 Car. II. 


16 Car. II. 
9 Ann. 


13 Car. II. 
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Uſury ſhall not tun againſt a minor 
81, 103. 126. 476. 

Ditto 112. 

Uſury declared puniſhable by the Or- 
dinary 67. 

Whether this Act were repealed the 

ſame year 70. 71. 

Statutum de fudaiſmo Ito. 111. 118, 

119. 122. 127-470. 

Dealers in exchange oh:iged to layj out 
the amount in goods 20. 

Maſters of the exchange appointed by 
the King 180, 

Acknowledges the eccleſiaſtical juriſdie- 
tion over Uſurers 76. 

Againſt dry exchange 

Repeals 3 Hen, VII. and provides more 
effectually againſt Uſury 76. 432. 

A bill againſt Uſury 62. 64.485, 

Whether this Act repealed the common 
law of Uſury 65. 


Total change in the laws of Uſurx 


from this time 130, 

The word lean does not occur in the 
Act 132. 184. 

To be conſtrued largely for ſuppreſſing 
the uſage 134. . 

Confirms old canons 299. 

Repealed the Act of Hen. VIII and 
puniſhed Uſury more ſeverely 132. 
489. 

Legiſlative prejudices againſt Uſury 39. 

Revives the Act of Hen, VIII. and 
increaſes penalties 133. 492. 

Declares how the Act of Hen, VIII. 
to be conſtrued 1 34. 492. 

D-bates upon it in the Commons 135. 

Church livings unalienable 299. 


Of the term charging under the Act 


307 to 315. 

Continued the 1 3th Eliz. c. xx. 312. 

Regulates the ſequeſtration and how it 
ſhall be applicd to parochial purpoſes 
313. 

Continues 13 Eliz. c. xx. 

Legiſlative prejudices againſt Uſury 39. 

Reduces the rate of Intereſt from 18 
to 8 per cent. 137. 

Confirms the old and adds new penal- 
ties on brokers 137. 133. 496. 

Act of Ja. I. for {even years made per- 
petual 

Reduces Intereſt to 6 per cent. 139. 


499 - 
Confirmed the former AQ 139. 
Againſt gaming 436. 
AgaiaRt gaming 436. 


Stat. 
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S$tatuter. 


Stat. of Merton, r Ann. Chancellor may provide for the Pts. 
| teſtant child of a Jewiſh parent 123. 
12 Ann. c. xvi. Intereſt reduced to 5 per cent. 145, 
02. 
3 Geo. I. Some IntereF. a//owed of by Law to be 
taken 142. 505. 
13 Geo. II. Jews diſpenſed with ſwearing upon the 
faith of a Chriſtian 123. 
14 Geo. II. Gpercent allowed of in the Plantations 
142. 203. 
26 Geo, II. "hs, might be naturalized without tak- 
ing the ſacrament 123. 
27 Geo. II. Repealed 123. 124. 
14 Cco. III. c. 79. For ſettling the Intereſt to be taken on 
ſecurities in Ireland and Plantations 
142. 50%. 
17 Geo. III. c. 26. Annuity Act 323. (App. No. XXII.) 
' 33 Geo, III. c. 13. Every Act to operate from the day 
| of the royal aſſent 3 56. 


8tock-jobbing. ; | 
Sir John Barnard's Act 1977. 
Ot continuation and backadation premiums 198. 
Contracts put both parties in par? delicle 215. 


Sureties. 


ua traſtees to ſome purpoſes 336. 
Their ſeparate deeds for better ſecuring Annuities mult be regif« 
tered 361. 
Not anſwerable for the purchaſe-money when the Annuity is de- 
clared void 446. 


Tenants for Life, 
Can give as good ſecurity for Annuities for their own lives as te- 
nants in fee 349. 454. 


- in Fee-fimple. 
Euitable as well as /egal within the exception of the Annuity A 
454+ | 


in Fee-tail. 
What things intailable and what not 238. 


Equitable as well as legal eſtates within the exception of the Annuity 
Act 454. | 


Tender. 


Bank notes when offered to be turned into caſn are a legal tender 376- 


7% Law, 
Excludes not only Jews but many millions of Britiſh ſubjects from the 
advantages of the State 93, | 
T healgy 
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TBevlogy and Theologians. 

Divines ideas of Uſury 14. 15. 52. 

Difference between their theory and practice 16. 26. 

Divines of the Reformed Church vehement againſt Uſury 33. 
Calvin and St. Thomas Aquinas agree about Ulury 36. 37. 
Gerſon's rational opinions of Uſury 38. 

Uſury out of their reſort 53. 


Lord Chief Juſtice Lea ſaid we ought to be informed by them upon the 
lawfulneis of Uſury 161, 


Time.—Vid. Limitation of, and Annuities. 


Transfer of Stock. 


Loan of ſtock not uſurious though the dividends exceed five per cent 185. 
Annuities ſecured by actual transfer of ftock excepted out of the Au- 
nuity Act 346. 453+ 454. 


Truft and Truſtees. 


Neceſſity of ſetting forth ſecret truſts in the memorial 336. 337. 
Sureties to ſome purpoſes truſtees 336. 
All truſts of Annuity deeds to be mentioned in the memorial 367. 369. 


Variance of opinion upon the neceſlity of ſpecifying all truſts not affe ct- 
ing the Annuity 36g to 872. 


Uſury. 
I ne term ſeldom underſtood 2. 10. 
Defeuded by Mr. Bentham 4. 150. 172. 
By it's nature not contrary to the law of nature or grace 5. 13. 52. 54. 
General nature of it 10. 1 
Different diſtinctions of Uſury amongſt Jews and Chriſtians 15. 
According to ſome permitted by God to exterminate his enemies 19. 
Permitted to Jews as a reward and encouragement 20. 
Whethet confined to loans to the poor 21. 22. 
Puniſhed by many as againſt nature 27. 161. 
St. Baſil's portrait of an Uſurer of his time 28. 29. 
Condemned by the Greek and Latin Fathers 29. 30. 31. 
Do. by Councils 31. 32. 
Progreſs and extenſion of it 32. 
_ Calvin's opinion in favor of it's lawfulneſs 34. 
St. Thomas Aquinas agrees with Calvin 36. 37. 
Gerſon's rational opinions of Uſury 38. 53. 
].cyiſlative prejudices againſt Uſury 13 Eliz. and 21 Jac. 1. 39. 161. 
Condemned by ſeveral Popes 41. 42. 
Allowed to be paid by Biſhop of Durham 43. 
Benedict XIV decrees agaiuſt it 44 45+ 
Whether ſinful to pay Uſury 48. 
Whether it be ma/um in ſeF 50.136. 254. 
Dr. Wuſon's violent condemnatians of Uſury 50. 51. 129. 
Net of the reſort of the ſpiritual powers 53.77. 
Grotius's ideas of it 58. 89. 


. 


Allowed of and recommended by St. Chryſoſtom 57. 


* 


Common law of Uſury aboliſhed according to Lord Coke 62. 63. 157. 
189. 211. 272, 220. 


Eccleſiaſtical juriſdiction over Uſury ſayed by 13 Eliz. 62. 136. 147. 
| . Recognized 
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Uſury. 

Recognized by rs Edw, III. 65. and 6 Rich, II. 2tr. 

Puniſhable by the Ordinary 67. 71. 72. 75. 66. 

Atiempts of the Commons to bring it under the juriſdiction of the 
Temporal Courts 70. 71. 77. 

Difference between Uſury puniſhable in the Common Law Courts and 
by the Eecleſiaſtical Courts 11, 12. 

Same Uſury puniſhed in the Common Law Courts 72. 75. 

Permitted to the Jews in England by Common Law 77. 78. 81. 89. 103. 
122, 130. 

Not to run againſt a minor 67, 103. 

All Uſury prohibited to Jews as well as Chriſtians 112. 113. 

Dry exchange a ſpecies of Wſury prohibited by 8 Hen. VII. 127. 

Total change in the laws of Uſury from 37 Hen. VIII. 130. 

Whether ſanctioned by ſtatute 137. 140. 

Six per cent allowed of in Weſt-Indies and Ireland 142. 203. 

Whether common law and ſtatute Uſury co-extenſive 144. 146, 148, 

Equity of our laws againſt it 150. 231. 

Doubt whether all as well as griping Uſury forbidden 16r. 

Whether it can exiſt without a loan 163. 193. 205. 206. 

Attempts to evade the ſtatutes 163. 

No fliift ſhall take a caſe out of the ſtatutes 166. 175. 

Colorable ſales of goods uſurious 167 to 171. 

Not neceſſary that the exceſſive Intereſt be in money 172, 

Larger profit than five per cent ſumetimes allowable 174. 180. 

May exiſt though the principal be not returnable 176. 

Admits of no degrees of guilt 177. 

Not uſurious to take excellive Intereſt upon non-payment at a given 
day 183. | 

A loan of ftock not uſurious though the dividends exceed five per cent 
187. 

In loans upon caſualty, if the caſualty be real and affect the Principal 

D Ulſury:; feeus it colorable and the caſualty only affect the Intereſt 187. 

Colorable and light contingencies take not a caſe out of the Statute 193. 

Whether continuation premiums uſurious 200. 201. 

Definition of modern Uſury 194. 

Of the parties injured in Uſury 210. 

If in Ulury both parties be iz pari delifto 215. 

Borrower may be a witneſs to prove Uſury 216. 

Borrower cannot bring his aCtion till he has repaid 217, 

Action on the Statute to be within twelve calendar months 218. 

Propriety of the Jaws againſt Uſury 251. 252. 

Of the effects of Uſury in former days 257. 

Annuity uſurious if any proviſion for repaying Principal 260. 

What eſſentially conſtitutes an uſurious loan 264 

Methods of evading the Statutes of Uſury 265, 

How far clauſes for repurchaſe in Annuity deeds uſurious 266, 

Whether inſurance of Annuities render them uſurious 272. 


Uſurious Contract. 


No action will lie on a contract uſurious at Common Law 63. 161. 
Corrupt contract annuls the ſecurity 152. 

It Uſury can exiſt without a previous contract 155. 

Without taking uſurious Intereſt incurs rot treble forfeiture 156, 15% 
What uccellary to conititute it 163, 


. 
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Uſurious Contract. 


A contract for more than 5 per cent. made before the Act of Ann not 


affected by that Statute 176. 

Will be ſo on contingencies light or colorable 193. 

Alſo wherever the Intereſt only is hazarded 193. . 

Whether ſecurities grounded upon Uſurious Contracts void in the 
hands of third perſons not privy to the Uſury 213. 

Note on an uſurious contract void in the hands of a third perſon not 

privy 214. | 

Shall never become ſo ex paſt facto 219. 

Mutt be ſpecified in pleading as to ſum time place and perſon 223. 


Taking. 

Jews could not take Uſury or Intereſt of minors 79. $1. 103. 

Above the rate allowed of by Statute ufurious at common law as be- 
fore the Statute 131. 

6 per cent. allowed on ſecurities in Ireland and Plantations 142. 203. 

Treble damages for taking uſurious Intereſt 152. 153. 

Without contract avoids not the ſecurity 156. 157. 

Lord Hardwicke ſays they will upon the word take 172. 

Withholding the Iitereit out of the Principal uſurious 178. 

This opinion overruled by C. P. 179. 

In pleading muſt be ſpeciſied as to ſum time and place 223. 


Penalties. 

Contained in different Statutes 129. 

Forfeiture and impriſonment by 5 and 6 Ed. VI. 133. 
Ditto of half by 13 Eliz. 


Puniſhments. 

By the Ordinaries 67. 72. 75. 76. 126. 

Sometimes in Common Law Courts 71. 72. 75. 76. 

Live Uſurers not uſually puniſhed 79. 

Diſheriſon of the heir for the Uſury of the anceſtors 79. 

Severe againſt Chriſtian Uſurers 82. 

Forfeiture and impriſonment at King's will by Act of Ed. VI. 133. 
Premunire for drivers of bargains againſt 37 Hen. VII. 133. 
Forfeiture and puniſhments under 13 Eliz. 13g. 


Treble damages on fraudulent ſecurities in Ireland and Plantations 143, 


Value.—Vid. Inadequacy of Price. 
Difference between the market price and real value of Annuities 282. 
(App. No. XXI. at large). 


Vendee.— Vid. Annuity. 
Vendor. Vid. Annuity. 
Void and Voidable. Vid. Uſury Annuities Deeds Secu- 


rites. 5 
J. eluntary Annuities. 
Excepted out of the AQ 347. 
Warrant 
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Warrant of Attorney. 
To confeſs Judgment on Annuity bonds to be abe 359. 


Will. 
Annuities under will excepted out of the Act 346. 453. 454- 


Witneſſes. 


orcower may be a Sue to prove Uſury 216. 
he names of all the witnelles to Annuity deeds muſt be mention 
ia the memorial 366. 367. | 
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